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Oral Argument Requested

In the
UNITED STATES COURT OF APPEALS
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No. 19-1085
Agency No. 18-182

THE IRREGULATORS, NEW NETWORKS INSTITUTE, BRUCE A. KUSHNICK, MARK N.
COOPER, TOM ALLIBONE, KENNETH LEVY, FRED GOLDSTEIN, AND CHARLES W.
SHERWOOD, JR.,

PETITIONERS,

V.
FEDERAL COMMUNICATIONS COMMISSION AND UNITED STATES OF AMERICA,

RESPONDENTS.

ON PETITION FOR REVIEW OF AN ORDER OF THE
FEDERAL COMMUNICATIONS COMMISSION

INITTAL BRIEF FOR PETITIONERS THE IRREGULATORS, ET AL

W. Scott McCollough
McCoLLOUGH LAW F1rMm, P.C.
2290 Gatlin Creek Rd.
Dripping Springs, TX 78620
DC Circuit Bar. No. 53446
V) 512.888.1112

(FAX) 512.692.2522
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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

In the
UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

No. 19-1085
Agency No. 18-182

THE IRREGULATORS, NEW NETWORKS INSTITUTE, BRUCE A. KUSHNICK, MARK N.
COOPER, ToM ALLIBONE, KENNETH LEVY, FRED GOLDSTEIN, AND CHARLES W.
SHERWOOD, JR.,

PETITIONERS,

4
FEDERAL COMMUNICATIONS COMMISSION AND UNITED STATES OF AMERICA,

RESPONDENTS.

ON PETITION FOR REVIEW OF AN ORDER OF THE
FEDERAL COMMUNICATIONS COMMISSION

A.  Parties and Amici.

The undersigned counsel of record certifies that the following listed persons
and entities as described in the fourth sentence of Rule 28.2.1 have an interest in
the outcome of this case. These representations are made in order that the judges of
this court may evaluate possible disqualification or recusal.

The following are parties in this Court:
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1. Petitioners: THE IRREGULATORS, NEW NETWORKS INSTITUTE, BRUCE A.
KUSHNICK, MARK N. COOPER, TOM ALLIBONE, KENNETH LEVY, FRED GOLDSTEIN,
AND CHARLES W. SHERWOOD, JR.

THE IRREGULATORS is an independent consortium of senior telecom experts,
analysts, forensic auditors, and lawyers who are former senior staffers from the
FCC, state advocate and Attorneys General Office experts and lawyers, and former
and current telecom consultants. NEW NETWORKS INSTITUTE was established in
1992 as a market research and consulting firm, and now acts as the managing
director. These two consortia are not incorporated; they are informal organizations
that employ a “brand” owned by Bruce A. Kushnick to represent the Petitioners
and other peoples’ collaborative efforts in search of rational telecommunications
policy. Since these consortia are not a “corporation, association, joint venture,
partnership, syndicate, or other similar entity” the disclosure required by Circuit
Rule 26.1 is not necessary.

The remaining Petitioners are each natural persons and sue in their
individual capacity.

ToM ALLIBONE is an individual who resides at 1062 Embarcation Road,
Washington Crossing, Pennsylvania 18977.

MARK N. COOPER is an individual who resides at 504 Highgate Terrace,

Silver Spring Maryland 20904.
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FRED GOLDSTEIN is an individual who resides at PO Box 920362, Needham
Massachusetts 02492.

BRUCE A. KUSHNICK is an individual who resides at 185 Marine Ave, Apt
4E, Brooklyn, New York 11209.

KENNETH LEVY is an individual who resides at 2745 N Van Buren Ave.,
Tucson, Arizona 85712.

CHARLES W. SHERWOOD, JR. 1s an individual who resides at 3561 North
Honeylocust Drive, Beverly Hills, Florida 34465.

All Petitioners are represented by W. Scott McCollough, MCCOLLOUGH LAW
FIrM, P.C., 2290 Gatlin Creek Rd., Dripping Springs, TX 78620.
2. Respondent: Federal Communications Commission

Respondent Federal Communications Commission is an independent federal
administrative agency, and the body that initiated the matter and rendered the final
decision before the Court. The United States of America is also a named

Respondent as required by law.
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Current counsel of record for the Respondents Federal Communications
Commission are Matthew J. Dunne, Thaila Sundaresan and Jacob M. Lewis, all
employed by the FCC Office of General Counsel. Respondent United States of
America is represented by Robert J. Wiggers, Kathleen Kiernan and Robert B.
Nicholson, U.S. Department of Justice, Antitrust Division, Appellate Section.

3. Intervenors: None.

4. Amici:

The National Exchange Carrier Association, Inc. and the National
Telecommunications Cooperative Association filed a consent motion for leave to
file an amicus brief in support of Respondents.

The potential Amici are represented by:

Gregory J. Vogt

Law Offices of Gregory J. Vogt, PLLC

103 Black Mountain Ave., Suite 11

Black Mountain, NC 28611

(V) (828) 669-2099

Regina McNeil

Robert Deegan

Of Counsel, National Exchange Carrier Association, Inc.

80 South Jefferson Road

Whippany, NJ 07981
(V) (973) 884-8235

5. Parties Below:
The parties and representatives that submitted comments or otherwise

participated in the proceeding below were:

5
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Colorado Public Service
Commission

Jeff Ackerman, Chairman
Executive Office

1560 Broadway, Suite 250
Denver Colorado, 80202

Endeavor Communications
Dan Caldwell

16924 Frances Street, Suite 115
Omaha, NE 68130

ITTA

Genevieve Morelli

Michael J. Jacobs

1101 Vermont Ave., NW, Suite 501
Washington, DC 20005

National Exchange Carrier
Association, Inc.

Richard A. Askoff

Teresa Evert

80 South Jefferson Road
Whippany, NJ 07981

National Association of Regulatory
Commissioners

James Bradford Ramsay

General Counsel

1101 Vermont Avenue, Suite 200
Washington, DC 20005
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NTCA-the Rural Broadband Association
R. Romano, Senior Vice President —
Industry Affairs & Business
Development

4121 Wilson Boulevard, Suite 1000
Arlington, VA 22203

Pioneer Telephone Cooperative, Inc.
David Cosson, Attorney

5151 Wisconsin Ave, N.W.
Washington, D.C. 20016

United States Telecom Association
B. Lynn Follansbee

Jonathan Banks

601 New Jersey Ave, NW, Suite 600
Washington, D.C. 20001

Representatives of the Concerned ILECs
Chad Duval

Stuart Polikoff

MOSS ADAMS LLP

3121 W. March Lane, Suite 200
Stockton, CA 95219

WTA —Advocates for Rural Broadband
Derrick B. Owens

Senior Vice President of Government
Affairs

400 7th Street NW, Suite 406
Washington, DC 20004

WTA—-Advocates for Rural Broadband
Gerard J. Dufty, Regulatory Counsel
Blooston, Mordkofsky, Dickens, Duffy &
Prendergast

2120 L Street NW, Suite 300
Washington, DC 20037
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B.  Ruling Under Review

Report and Order and Waiver, In the Matter of Jurisdictional Separations
and Referral to the Federal-State Joint Board, FCC 18-182, CC Docket No. 80-
286, 33 FCC Red 12743 (Dec. 17, 2018).

C.  Related Cases.

This case has not previously been before this Court or any other court.
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STATEMENT REGARDING ORAL ARGUMENT

This matter will require the Court to determine the meaning and continued
applicability of several inter-related statutes and regulations. The rulemaking Order
under review proclaimed that these statutes and regulations are increasingly
irrelevant for all carriers and do not apply at all to “price-cap” carriers. The
Commission refused to meaningfully deal with significant and uncontested
evidence presented below showing that price-cap carriers and state regulators are
still bound by and must continue applying and enforcing these statutes and
regulations. Compliance has caused excessive intrastate and local rates and
malformed interstate prices and has fostered an anti-competitive environment.

The Court must also resolve some basic, but potentially complicated,
administrative law issues under the arbitrary/capricious/abuse of discretion
standards. The FCC asserted Petitioners’ uncontested evidence and argument was
“beyond the scope” even though it was directly responsive to one of the available
choices expressly listed in the Notice of Proposed Rulemaking. The Commission
claimed Petitioners’ did not explain how their proposals would resolve a
universally-acknowledged “misallocation” problem, even though those proposals
would plainly end the misallocation. Did the Commission fail to meaningfully
respond to Petitioners’ evidence and argument, or were its conclusory and counter-

factual assertions inadequate and fatal?
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Finally, the Order under review allowed certain carriers to unilaterally
change their allocations if they perceived a private benefit. The issue is whether it
is an abuse of discretion let a carrier decide whether to do the right thing instead of
requiring all carriers to do the right thing.

Petitioner believes that oral argument would be helpful and is necessary.
Argument will assist the Court in its analysis of the issues presented on appeal, and

will enable counsel to address any questions the Court may have.
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AT U.S.C. GA0D2 ..ottt e et e e ettt e e e e et ee e e e s sbaeeeeeensaeeeesennnsaaeeas 18
STATE STATUTES

Vermont

B0 V.S AL §2 et e et e e e e ba e e e raeeenrrae s 60
REGULATIONS

FEDERAL REGULATIONS

47 C ER.PAMt 32 oottt et e e e e saaee e 26, 51, 60
*47 C.FR.Part 36 ..cooveee e, 18, 22, 25, 26, 30, 32, 33, 36, 40, 48, 50,
............................................................... 51, 53, 54, 56,57, 59, 650, 63, 64, 65,71, 72, 74
AT CFRL§36. 1ttt e e et e e e sr e e seraeens 24,25
R O S K T e USRI 25
AT CFR.§836.3 ettt e eae e 25,51,61,71
AT CFRL§36.123.. ettt e ettt e e e ta e e e s str e e e ntaeaesneaeas 51
AT CFRLS36.124 .. ettt e et e e e e s ita e e e saaeeessaeens 51
AT CFRL§360.125. . ettt e e e st e e e s ar e e e staeeessaae s 51
FAT CFRL§36.1260..cci ettt et e e st e s aa e e e aaeaessaaeas 51
A O T S B T T USRS 51
FAT CFRL§30.154 ettt et e 25,51
FAT CFRL§36.30 ittt ettt e 51,61
47 CF.RLS54.T00.... oottt rate e et e e et e e e snaeeeeaneeenns 69
A7 C FRLSS5A.T12 ettt ettt e et e et e e e snaeeesabeeenns 70
STATE REGULATIONS

New York

FLO CRRANY G411 ..ottt ettt e e saae e e e e enenee s 52
Vermont

FCVR 30-000-3100 ....ccciiiieeiiee et esiee ettt e e sree e e e e e sere e e saaeeessraeeennseeesnsneeas 60

* Authorities upon which we chiefly rely are marked with asterisks.
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JURISDICTIONAL STATEMENT

Petitioners seek review of the FCC’s Report and Order and Waiver, In the
Matter of Jurisdictional Separations and Referral to the Federal-State Joint Board,
33 FCC Rcd 12743 (Dec. 17, 2018)(Freeze Order). The matter was part of a long-
running rulemaking proceeding involving “jurisdictional separations.”

The FCC action followed publication of a Further Notice of Proposed
Rulemaking, In the Matter of Jurisdictional Separations and Referral to the
Federal-State Joint Board, 33 FCC Recd 7261 (2018)(*2018 Freeze NPRM”).
Several parties (including the Petitioners) participated through submission of
comments, reply comments and ex parte presentations. The challenged agency
action adopted a final rule extending a “separations freeze” and granting some
waivers. Among other things the Freeze Order amended several rule provisions in
Part 36 of the FCC’s rules (47 C.F.R. Part 36) by changing specific dates. This had
the effect of further extending an “interim freeze” to all separations factors pending
further study and analysis.

The Order on Review is an “order” and “agency action” under 5 U.S.C.
§551(6) and (13), respectively. 5 U.S.C §702, 47 U.S.C. §402(a), 28 U.S.C.
§2342(1) and 28 U.S.C. §2344, provide jurisdiction in the courts of appeals for
review of final “orders” of the Commission. FCC v. ITT World Commec ’'ns, Inc.,
466 U.S. 463 (1984); Sorenson Communs., LLC v. FCC, 897 F.3d 214, 223 (D.C.
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Cir. 2018); Media Access Project v. FCC, 883 F.2d 1063, 1066 (D.C. Cir. 1989).
The Petition for Review was timely filed on April 18, 2019. Venue is proper in this

Court pursuant to 28 U.S.C. §2343.
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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Was the decision to extend the separations “freeze” for another six
years affected by legal error?

2. Was the articulated basis for rejecting some of Petitioners’ proposals—
that “the separations rules are irrelevant to price cap carriers”—affected by
legal error?

3. Was the failure to meaningfully address Petitioners’ evidence and
proposals affected by legal error?

4. Was the failure to consider consumer interests in general and intrastate
consumer interests in particular affected by legal error?

5. Was the failure to recognize that small-cell and “5G” wireless and
continued broadband growth will magnify current misallocations affected by
legal error?

6. Was the failure to consider the impact on competition affected by
legal error?

7. Was the permissive waiver allowing rate-of-return carriers to choose

whether to opt-out of the freeze affected by legal error?
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STATEMENT OF THE CASE

A.  Overview.

The Freeze Order maintained and extended separations rules that all
concerned agree “necessarily misallocate network costs™ given “today’s network
configurations and mix of broadband.” Freeze Order Y43. See also 2018 Freeze
NPRM, 32 FCC Rcd at 7210, 925. The now-extended separations factors have a
direct impact on the prices all consumers pay for intrastate and interstate
telecommunications. /ntrastate rates are artificially high, and will remain so,
because they are being required to recover significant costs that the Commission
openly admits are properly attributable to the interstate jurisdiction. Within the
interstate jurisdiction two services—End User Common Line and Carrier Common
Line—are also bearing more costs than the Commission agrees they should, while
one service—Business Data Services (“BDS,” also called “Special Access”)—enjoys
artificially low cost attribution. These “misallocations” punish all consumers,
regardless of the retail supplier they use for local, long distance, wireless or
Internet service, and this is so for both price-cap and rate-of-return incumbent
Local Exchange Carriers (“ILECs”).

The freeze extension is harming consumers today, and it will only get worse
since the direction and speed of these ongoing changes to “network configurations

and mix of broadband, video and voice services” are accelerating. The roll-out of
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so-called “5G” wireless services will require local consumers to support even more
costs that have nothing to do with basic local telephone service.

The Commission erred by extending the freeze in light of this situation. But
it also significantly erred in its analysis and rationalization that led to its
conclusion. The FCC based its decision on false legal and factual premises and it
assumed that only its preferred outcome was possible, even though the 2018 Freeze
NPRM expressly noted that allowing the freeze to expire was an option. The
Commission held its separations rules are “increasingly irrelevant” in general and
“do not apply to price-cap carriers” in particular. This is incorrect. Freeze Order
918 admits that separations are still used by the FCC for some ratemaking and
federal universal service programs and by the states for ratemaking, universal
service and other purposes.

Separations are still extraordinarily important because they determine which
regulator (state or federal) has oversight of the costs/revenues and services in issue.
Separations will be essential for so long as communications policy and pricing is
subject to cooperative federalism and the states control intrastate rates and services
on behalf of their constituents using embedded costs as the measure.

Price-cap carriers have been bestowed forbearance from the Part 36 rules.
Petition of AT&T Inc. for Forbearance under 47 U.S.C. §160 from Enforcement of

Certain of the Commission’s Cost Assignment Rules; Petition of BellSouth
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Telecommunications, Inc. for Forbearance under 47 U.S.C. §160 from
Enforcement of Certain of the Commission’s Cost Assignment Rules, 23 FCC Rcd
7302 (2008)(“AT&T Forbearance Order”); Service Quality, Customer
Satisfaction, Infrastructure and Operating Data Gathering et al., 23 FCC Rcd
13647 (2008); Petition of USTelecom for Forbearance Under 47 U.S.C. §160(c)
from Enforcement of Certain Legacy Telecommunications Regulations et al., 28
FCC Rcd 7627 (2013), pet. for rev. denied sub nom. Verizon v. FCC, 770 F.3d 961
(D.C. Cir. 2014)(collectively “forbearance orders™). But forbearance does not
mean the separations rules are entirely irrelevant or the prescribed outcomes “do
not apply” for any purpose when it comes to price-cap carriers. C.f. Freeze Order
194, 16, 24, n.65, 28. The forbearance orders did not purport to, did not, and could
not set the states free to decide what costs are “intrastate” and therefore subject to
state commission oversight. The states must accept separations outcomes for all
purposes, including but not limited to rate-setting, taxation, reporting and
monitoring, when they are overseeing price-cap carriers’ intrastate operations.

The decision to grant waivers allowing rate-of-return carriers to end the
freeze and update their factors at their discretion was arbitrary and capricious and
an abuse of discretion. Petitioners assert that all carriers should be required to do

s0, not just those that perceive some private benefit. Consumers served by carriers
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that do not accept the waiver will be forced to suffer the continued negative effects
of the freeze.

B.  Introduction to Separations.

“‘Jurisdictional separation’ is a procedure that determines what proportion of
jointly used plant should be allocated to the interstate and intrastate jurisdictions
for ratemaking purposes.” MCI Telecomm. Corp. v. FCC, 750 F.2d 135, 137 (D.C.
Cir. 1984); 47 C.F.R. §36.1(b). Separations impact both interstate and intrastate
telecommunications rates and service availability, and determine which regulator
sets the price consumers pay. Separations outcomes define the scope of state
commission oversight of intrastate service costs, rates and revenues, intrastate
universal service programs, intrastate regulatory reporting and other more prosaic
matters like the tax base for purposes of intrastate gross receipts and other
intrastate regulatory assessments.

47 U.S.C. §221 “empowers the FCC to prescribe uniform separations
procedures.” The Commission determines the value and amount that will be
attributed to interstate operations, and the remainder is deemed to be intrastate. The
states may exercise 47 U.S.C. §§152(b) and 221(b) jurisdiction over intrastate
services only after the FCC’s §221(c) determination of what costs belong in the
interstate jurisdiction, and they must accept the outcome for intrastate purposes.

“FCC separations orders control state regulatory bodies,” Hawaiian Tel. Co. v.
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PUC, 827 F.2d 1264, 1275 (9th Cir. 1987), cert. den., 487 U.S. 1218 (1988), and
“affect state ratemaking authority to the extent such rules apply to the telephone
companies within their jurisdiction.” Crockett Tel. Co. v. FCC, 963 F.2d 1564,
1567 (1992).

Some regulated costs are directly assigned because they flow from activity
in only one jurisdiction,! while others are “jointly used.” “Joint” costs, including
those for “nontraffic sensitive” (“NTS”) plant”? are divided through “allocation
factors.” State and federal regulators then oversee their portion of “separated”
costs to develop or at least inform the development of the ultimate rates charged
for intrastate and interstate telecommunications services. Brookings Mun. Tel. Co.,
822 F.2d at 1155; Rural Tel. Coal., 838 F.2d at 1310-1311.

The FCC noted the zero-sum nature of separations and therefore the need for
uniform separations treatment 50 years ago. American Telephone & Telegraph Co.
& Associated Bell System Cos., 9 FCC 2d 30, 90-91 (1967). The “primary
purpose” of the Part 36 rules is still to “prevent ILECs from recovering the same

costs in the interstate and intrastate jurisdictions.” In the Matter of Comprehensive

I See, e.g., 47 C.ER. §§36.2(a)(1), 36.154(b).

2 See, NARUC v. FCC, 737 F.2d 1095, 1104-1105 (D.C. Cir. 1984); MCI Telecomm. Corp., 750
F.2d at 137; Brookings Mun. Tel. Co. v. FCC, 822 F.2d 1153, 1155-1156 (1987); Rural Tel. Coal.
v. FCC, 838 F.2d 1307, 1310-1311, 1313-1314 (D.C. Cir. 1988). 47 C.F.R.§§36.2(b)(3)(iv) and
36.154(c) prescribe the “gross allocator” whereby 25% of jointly-used subscriber plant costs go
to the interstate jurisdiction and 75% are assigned to the intrastate jurisdiction. Freeze Order, 33
FCC Rcd at 12745, 96 n.12.

3 See 47 C.E.R. §§36.1(c), 36.2(a)(1), (2), 36.3(a).
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Review of the Part 32 Uniform System of Accounts, Jurisdictional Separations and
Referral to the Federal-State Joint Board, 33 FCC Red 10195, 10197, 97 (2018). A
cost allocation to the interstate jurisdiction “in effect transfers those costs to the
rate bases of interstate carriers, forces them to recover those costs through their
rates, and reduces their profitability.” Rural Tel. Coal., 838 F.2d at 1313. The same
is true for intrastate. Allocating costs to the intrastate jurisdiction forces intrastate
ratepayers to bear the costs, and reduces the profitability of intrastate rates. See
also New Networks April 17, 2017 comments, Hartman Rate Setting
Memorandum, pp. 9-10, 25-28 [JA _].

Supreme Court decisions in the 1800s showed the need for federal regulation
of jurisdictionally interstate services. See, e.g., Wabash, St. Louis & Pacific
Railway Company v. Illinois, 118 U.S. 557 (1886). Congress created the Interstate
Commerce Commission in 1887. It then became clear that federal regulators would
have exclusive jurisdiction to determine what costs and revenues are interstate.
Smith v. lllinois Bell Telephone Co., 282 U.S. 133, 149 (1930).

The separation of costs between the state and interstate jurisdictions creates
the boundary marker dividing the states’ authority over intrastate matters and the
FCC’s control over interstate services. Accounting is addressed in 47 U.S.C. §220
and 47 C.F.R. Part 32 while “separations” is treated in 47 U.S.C. §221(c) and 47

C.F.R. Part 36.
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The FCC ruled in 1982 that “separations procedures are binding on carriers,
the states, and ourselves.” American Telephone & Telegraph Co. (Manual and
Procedures for Allocation of Costs), 84 FCC 2d 384, 391 (1981), aff’d sub nom.
MCI Telecommunications Corp. v. FCC, 675 F.2d 408 (D.C. Cir. 1982). The
Supreme Court agreed before holding that 47 U.S.C. §152(b) “fences off from
FCC reach or regulation intrastate matters—indeed, including matters “in
connection with” intrastate service. Louisiana PSC v. FCC, 476 U.S. 355, 370
(1986). The Supreme Court held that the states have “accounting” leeway but this
is permitted only “once the correct allocation between interstate and intrastate use
has been made.” 476 U.S. at 375.

Under Louisiana PSC states can decide what to do after costs are separated
but FCC separation prescriptions preempt and bind states even for intrastate
purposes. The Ninth Circuit expressly so ruled in Hawaiian Tel., 827 F.2d at 1276
(“Thus, it 1s only after a uniform separations formula has been applied that a state’s
independent depreciation rule for intrastate ratemaking can be protected from
federal preemption.”). The FCC’s separations rules “bind and control state
regulatory bodies,” Hawaiian Tel. 827 F.2d at 1275, and “affect state ratemaking
authority to the extent such rules apply to the telephone companies within their

jurisdiction.” Crockett Tel., 963 F.2d at 1567. See also id at 1573 (*“...when the
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Commission has prescribed an applicable separation methodology, states are not
free to ignore it”).

The jurisdictional fence was once characterized as “horse-high, hog-tight,
and bull-strong.” lowa Utilities Bd. v. FCC, 120 F.3d 753, 800 (8th Cir. 1997),
rev’d in pertinent part, AT&T Corp. v. lowa Utilities Board, 525 U.S. 366
(1999).The Omnibus Budget Reconciliation Act of 1993 and Telecommunications
Act of 1996, however, punched some holes. They allowed the FCC to derogate
state authority over purely intrastate matters pursuant to 47 U.S.C. §§160(e), 251,
253(d), 332(c)(1)(A) and 332(c)(3). Id.

The Commission recently lost its ardor for cost accounting. It has taken
action—including under §160—that it claims renders separations and cost accounting
increasingly “irrelevant,” unnecessary and no longer useful for interstate purposes.
Freeze Order §916-18. But it has not—at least so far—let go of its statutory authority
to make binding cost assignments to each side of the jurisdictional boundary. Even
after the forbearance orders the states cannot “roam unfettered across the
separations terrain,” and there is no “path for unilateral State actions.” In the
Matter of Establishment of Interstate Toll Settlements and Jurisdictional
Separations Requiring the Use of Seven Calendar Day Studies by the Florida PSC,
93 FCC2d 1287, 1298-1299, 9425, 26 (1983). The forbearance orders did not set

states loose to do their own separations thing.
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C.  Historical Context.

“Comprehensive separations reform” efforts started in 1997. The FCC
instituted an “interim” separations “freeze” in 2001 to “be in effect for five years
or until the Commission has completed comprehensive separations reform,
whichever comes first.” Jurisdictional Separations and Referral to the Federal-
State Joint Board, 16 FCC Rcd 11382, 11383, 92 (2001). Despite the passage of
more than twenty years “comprehensive separations reform” has yet to occur and
the freeze expiration has approached eight different times. The first seven times the
Commission extended the freeze for periods ranging from one to three years.

The agency action before the Court is the eighth and most recent time the
FCC has kicked the separations reform can down the road. The Freeze Order
promulgated a set of final rules amending the then-current “jurisdictional” and
“category relationships freeze” end dates. For the most part “December 31, 2024”
replaced “December 31, 2018”—thus “extending” the “freeze” for six years, double
the longest previous extension. The Freeze Order also granted a “one-time
opportunity” for certain “rate-of-return” carriers to unilaterally “unfreeze” and
“update” their factors if they perceived a company benefit from doing so. Freeze
Order 9929-40.

Petitioners opposed the proposed extension and argued for an end to the

freeze. Petitioners contested the assertion in 2018 Freeze NPRM 99, 10 and 11
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that separations is irrelevant to price-cap carriers by producing evidence that the
states still apply and enforce Part 36 outcomes for intrastate purposes. Petitioners
provided extensive facts showing that current separations result in massive over-
allocation of costs to local service, and this has lead to huge unwarranted rate
increases. Price-cap carriers like Verizon and AT&T are manipulating costs,
revenues and access line counts, underpaying state taxes and giving free service to
(or at least significantly undercharging) their wireless and Internet affiliates in
comparison to what they charge unaffiliated competitors. New Networks April 17,
2017 comments, pp. 3-4 and passim [JA __]. Petitioners showed that the present
harms would be significantly magnified given ILEC plans to materially increase
their support of wireless services in general and “5G” wireless in particular.
Irregulators comments [JA  ]; Irregulators Reply comments [JA  ]; Irregulators
April 28, 2018 comments [JA _ ]; Irregulators July 18, 2017 comments [JA ;.
Irregulators May 25, 2017 comments [JA _]; Irregulators April 17, 2017
comments [JA _]. See also New Networks December 16, 2015 comments [JA
_l

Petitioners suggested various short-term steps to mitigate any compliance
burdens that would flow from expiration. Specifically, Petitioners indicated that

representative benchmarks could be used on a temporary basis. In the alternative,
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Petitioners suggested that the current frozen factors could be replaced with new
revenue-based percentages. Irregulators’ comments at 8-9 [JA .

The Commission summarily declared that Petitioners’ position and
alternatives to extension were “beyond the scope” of the NPRM and the
separations rules “do not apply” to price-cap carriers in any event. Freeze Order
924 and n.65. That is incorrect. Petitioners directly opposed the proposal to extend
the freeze contained in 2018 Freeze NPRM 919, answered the questions posed in
9920, 26, 34 and 38 and proved current separations outcomes were directly causing
excessive local rates, even for price-cap carriers. The Freeze Order essentially says
proposals to let the freeze end (which 2018 Freeze NPRM 9§17 expressly said was
an option?) do not merit evaluation or discussion. The FCC assumed the only
choice related to “how long.” The Irregulators, however, gave options to extension
that the FCC ignored. But see Freeze Order 9420 and 24 (and their associated
footnotes). The FCC may not have liked the Petitioners’ position and
recommendations but the comments were obviously within the scope defined in the
2018 Freeze NPRM and the Commission refused to meaningfully deal with the

Petitioners’ points based on a patently incorrect premise and in the face of

4« ..we must choose between extending the separations freeze and allowing long-unused

separations rules to take effect on January 1, 2019.”
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overwhelming evidence that the states are still using Part 36 outcomes for price-
cap carriers.

Freeze Order 424 asserts that Petitioners’ “failed to explain how ending the
freeze would alleviate any such misallocation.” /d. 924. The contention is absurd.
Ending the freeze and moving to factors and assignments that reflect reality would
have “alleviated the misallocation” by ending the misallocation. It would require
all carriers—not just those that perceived a private benefit—to “update” their factors
and thereby go through the process of reallocating costs between jurisdictions and,
ultimately interstate service categories. For the most part this would lead to
significant reductions to the carriers’ cost assignments to intrastate and increases to
interstate. It would have also ultimately required cost assignment adjustments
between interstate rate categories.

The Petitioners offered another “solution” that would have removed any
need for separations at all, and thus moot the issue of whether to end or extend the
freeze. Specifically, Irregulators’ comments at 8-9 [JA ] advocated a declaration
that the states are no longer bound by separations outcomes. This would allow
states to abandon embedded costing in favor of incremental or forward-looking
costs. The Freeze Order did not mention this alternative solution, but neither did it

take any action consistent with it.

32

(Page 32 of Total)



USCA Case #19-1085  Document #1798290 Filed: 07/22/2019  Page 33 of 78

Freeze Order 924 and n.65° dismissed Petitioners’ proposals by claiming
Petitioners were primarily addressing “price-cap” carriers, and the separations
rules “do not apply” to price-cap carriers. This summary rejection did not bother to
address all of Petitioners evidence that the states were in fact routinely applying
Part 36 outcomes to price-cap carriers. Petitioners’ other proposals were implicitly
denied without discussion since the final rule action was entirely incompatible with
all of them.

D.  Frozen Factors Cause Malformed Rates.

Current separations methods using frozen factors “necessarily misallocate
network costs.” Freeze Order 443. The result over-allocates costs to intrastate,
which means higher intrastate retail consumer prices for basic local service, and an
under-allocation of costs to interstate. Within the interstate jurisdiction (after the
initial jurisdictional under-allocation) interstate End User Common Line (paid by
consumers) and interstate carrier common line switched access (paid by the
consumer’s toll provider) receive an artificially high allocated amount, whereas the
allocated amounts for BDS were and are far too low. WTA comments, p. 6 [JA
__]; NARUC comments, pp. 4-7, 18-19 [JA _ ]; NARUC Reply comments, pp.

2,5-8 [JA _]; Irregulators comments pp. 3-8 [JA  |; ITTA comments p. 4 [JA

3 “Because our separations rules do not apply to price cap carriers, expiration or extension of the
freeze will not affect State or federal treatment of price cap carriers.”
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__]. The FCC expressly agreed this was so in Freeze Order 931 and 43. 2018
Freeze NPRM 925 acknowledged the same problem.

Malformed rates enable ILECs to undermine competition by putting price
squeezes on potential and actual competitors. Properly allocating costs to more
competitive services would lower rates for intrastate services and more vigorous
competition would create downward pressure on prices for interstate services.

If the freeze were to expire some carriers might be annoyed because of the
compliance burden.® They certainly would not welcome what happened next, but
consumers would be overjoyed. The reallocation of costs between and within each
jurisdiction would lead to reductions in retail end user local (intrastate) rates and to
the interstate end user common line charge. Wholesale interstate carrier common
line rates would go down. No commenter disagreed with WTA’s comment on page
6 [JA ] that this would be so for rate-of-return carriers, or the Irregulators’
demonstration of the same outcome for price-cap carriers for intrastate purposes.
Irregulators’ comments at 3-19 [JA __ ]. The FCC focused on industry burden but
gave only a passing thought to the consumer benefits that would accrue if all
carriers were required to update their factors to reflect reality. Freeze Order 433.

Interestingly, the FCC did find large benefits if a carrier voluntarily updated its

® The claimed compliance burden may be overstated. Terral Aug. 27, 2019 Comments p. 11 [JA
] indicated that it must perform much of the work described in Freeze Order 4920-23 to meet
other existing requirements.
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factors, id. 9925-32, but it never explained why these benefits should not flow to all
ratepayers.

All of Petitioners’ proposals would take material steps toward reducing the
current extreme mismatches because they would lead to separated cost results that
more closely resemble actual relative jurisdictional use and cost causation. The
carriers would not be forced to conduct rushed full-blown studies, and the Joint
Board could complete its recommendation on overall reform. The FCC chose to
instead extend but allow carriers a waiver if they wanted to update. The

Commission erred and the Court must vacate and remand.
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SUMMARY OF THE ARGUMENT

The FCC’s failure to respond in a reasoned manner to Petitioners’ comments
and evidence was plain and fatal error.

The Order’s assertion that Part 36 “does not apply” to price cap carriers is
contrary to the evidence, does not deserve Auer or Chevron deference and is
incorrect as a matter of law. The states are still required to apply Part 36 outcomes
to price-cap carriers for ratemaking and other regulatory matters.

Extending the freeze was arbitrary, capricious and an abuse of discretion.
Maintaining the freeze harms consumers; small-cell and “5G” wireless deployment
and continued broadband growth will magnify current misallocations.

The decision to allow rate-of-return carriers to choose whether to opt-out of
the freeze was arbitrary, capricious and an abuse of discretion. The FCC should
have completely ended the freeze, thereby requiring all carriers to update their

separations allocations using truly representative data.
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STANDING

Circuit Rule 28(a)(7) requires the petitioner to set forth the basis for the
claim of standing. Addendum Standing contains Affidavits by each Petitioner
adducing the necessary facts to demonstrate standing.

Each Petitioner is a telecommunications consumer, and all are directly
impacted by the decision below because it materially affects the prices they pay
and the competitive choices they have for the telecommunications they use. The
several discrete impacts described by the Affidavits are varied and sometimes
nuanced, but generally speaking the decision below (1) forces Petitioners to pay
higher prices for basic intrastate telephone service because of inflated cost
attribution; (2) under-allocates costs to ILEC services used by wireless and
broadband Internet service providers; and (3) harms insurgent competitive
providers that are not affiliated with incumbent local exchange carriers because it
allows and obscures anti-competitive cross-subsidization. The Petitioners do not
directly purchase service from any “rate-of-return” carriers, but they use retail
providers that purchase wholesale services from rate-of-return carriers and
indirectly provide the funds paid to the rate-of-return carrier. Each Petitioner pays a
pass-through “universal service” surcharge that recovers assessments on their

underlying providers. These assessments go to state and federal Universal Service
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Funds, and monies from the Universal Service Funds flow to the rate-of-return
carriers.

The separations rules determine what each Petitioner pays at retail. The
separations rules determine what Petitioners’ retail providers pay at wholesale for
telecommunications inputs and this is passed on to Petitioners as part of their retail
bill. When a petitioner makes a wireline or wireless toll call to a rate-of-return
LEC’s exchange the IXC or wireless provider pays wholesale access charges to the
rate-of-return LEC and this amount is implicitly recovered through the retail price
each Petitioner pays to his IXC or wireless provider. Separations also significantly
affect the operation of state and federal universal service funds, and Petitioners pay
USF pass-through charges each month. Each Petitioner desires and deserves
competitive options that come with reasonable and rational prices, and competition
also relies, at least in part, on proper separations.

In the aggregate each Petitioner suffers harm because the communications
market is significantly skewed, in terms of prices for the various services and the
availability and viability of actual and potential competition. A significant
contributor to the current broken system is the entirely misaligned separations
regime that leads to some services being overburdened and others receiving
artificially low cost attribution. Cross-subsidization runs rampant between and

within each jurisdiction. See Affidavit of Mark Cooper; Affidavit of Fred
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Goldstein; Affidavit of Bruce A. Kushnick; Affidavit of Thomas Allibone;
Affidavit of Kenneth A. Levy and Affidavit of Charles W. Sherwood (all contained
in Addendum Standing).

In sum, the decision below negatively impacts consumers in several ways.
Each Petitioner is a consumer suffering an injury in fact caused by the decision
below. The requested relief, if granted, will redress the injury. Petitioners therefore

have standing to bring this Petition for Review.
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ARGUMENT

L. STANDARD OF REVIEW.

A.  Standard Of Review For Rulemaking Decisions.

1. Arbitrary/Capricious/Abuse of Discretion; Substantial Evidence

5 U.S.C. §706 requires the Court to “decide all relevant questions of law,
interpret constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action.”” After doing so the Court must
“hold unlawful and set aside” if the “agency action, findings, and conclusions” are
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law; (B) contrary to constitutional right, power, privilege, or immunity; (C) in
excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law; or (E) unsupported by
substantial evidence. The Court must review those parts of the record cited by the
parties® to make the required legal determinations.

This Court is well-familiar with the “arbitrary and capricious” and

“substantial evidence” standards:

75 U.S.C. §551(13) defines “Agency action.” It “includes the whole or a part of an agency rule,
order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.” Thus, §706
obliges the Court to “determine the meaning or applicability of the terms” of the Part 36 rules
and the Freeze Order. The Court will have to also interpret and apply the effect of several
forbearance orders on the separations rules.

8 The parties are preparing a Deferred Joint Appendix that will include the relevant portions of
the record below.
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Under the Administrative Procedure Act, the reviewing court
“shall . . . hold unlawful and set aside agency action . . . found to be . .
. arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2). The agency must “articulate
a satisfactory explanation for its action including a rational connection
between the facts found and the choice made.” Agency action is
arbitrary and capricious if the agency “has relied on factors which
Congress has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a difference in view or the
product of agency expertise.”...
Although the court’s review entails a “narrow” standard of
review, “an agency [must] ‘examine the relevant data and articulate a
satisfactory explanation for its action.’”
Nat’l Lifeline Ass'nv. FCC, 915 F.3d 19, 27-28 (D.C. Cir. 2019)(internal
citations omitted); See also FCC v. Fox Television Stations, Inc., 556 U. S.
502, 513 (2009); AT&T, Inc. v. FCC, 886 F.3d 1236, 1245 (D.C. Cir. 2018);
Nat. Tel. Coop. Ass’nv. FCC, 563 F.3d 536, 541 (D.C. Cir. 2009).

The Court must consider the record supplied by the parties and determine
whether the FCC’s findings of fact are “unsupported by substantial evidence.” 5
U.S.C. §706(E). If there is less than a scintilla of evidence or the evidence cannot
logically support an agency finding based on the entirety of the evidence then the
decision must be vacated. World Color (USA) Corp. v. NLRB, 776 F.3d 17, 20-21
(D.C. Cir. 2015); R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1219-1220
(D.C. Cir. 2012); Time Warner Entmt Co., L.P.v. FCC, 240 F.3d 1126, 1132-1133
(D.C. Cir. 2001); Ethyl Corp. v. EPA, 541 F.2d 1, 98 (D.C. Cir. 1978); AT&T Corp.
v. FCC, 86 F.3d 242, 247 (D.C. Cir. 1996)(“The substantiality of evidence must

take into account whatever in the record fairly detracts from its weight.”); Genuine
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Parts Co. v. EPA, 890 F.3d 304, 312 (D.C. Cir. 2018)(“[ A]n agency cannot ignore
evidence that undercuts its judgment; and it may not minimize such evidence
without adequate explanation”).

A “determination made in the absence of any evidence in the record to
support it” represents a “clear error of judgment.” Ethyl, 541 F.2d at 97-98
(emphasis added); Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 51 (1983) aff 'ng in part State Farm Mut. Auto. Ins. Co. v. DOT, 680
F.2d 206, 231 (D.C. Cir. 1982)(“not one iota of evidence to support” agency
determination).

Ultimately, in their application to the requirement of factual support[,] the

substantial evidence test and the arbitrary or capricious test are one and the

same. An agency action is arbitrary and capricious if it rests upon a factual
premise that is unsupported by substantial evidence. Under both standards,
an agency cannot ignore evidence contradicting its position.

Genuine Parts Co., 890 F.3d at 312 (internal citations and quotation marks
omitted).

The Court must also determine whether the Commission abused its
discretion. One “abuse of discretion” question pertains to the propriety of the
decision to grant “one-time waivers” allowing rate-of-return carriers to “unfreeze”
at their discretion. The most significant issue, however, is whether the decision to
once again extend the interim “freeze” was an abuse of discretion or arbitrary and

capricious.
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The Court has dealt with cost accounting and universal service “freezes.”
Rural Cellular Ass'n v. FCC, 588 F.3d 1095, 1105-1106 (D.C. Cir. 2009); MCI
Telecomms. Corp., 750 F.2d at 141; Vt. Pub. Serv. Bd. v. FCC, 661 F.3d 54, 64-65
(D.C. Cir. 2011) and AT&T, Inc., 886 F.3d at 1246 indicate that “substantial
deference” is appropriate where the agency institutes an “interim” measure to
address concerns about “industry upheaval.” But even substantial deference to
agency discretion has its limits. See Competitive Telcoms. Ass’n. v. FCC, 87 F.3d
522,529-532 (D.C. Cir. 1996)(refusing to defer to an “interim” measure that had
been in place for 13 years).

2. Agency response to commenters’ material points.

Agencies are required to respond to comments that are “relevant to the
agency’s decision and which, if adopted, would require a change in an agency’s
proposed rule [because they] cast doubt on the reasonableness of a position taken
by the agency.” Home Box Olffice, Inc. v. FCC, 567 F.2d 9, 35 n.58 (D.C. Cir.
1977), cert. den., 434 U.S. 829 (1977). This requirement—which is supplemented
by the demands of 5 U.S.C. §553(e)-may not be “particularly demanding,” Public
Citizen, Inc. v. FAA, 988 F.2d 186, 197 (D.C. Cir. 1993), but the obligation to
respond to significant comments represents the legally enforceable minimum and
failing to meet it is arbitrary and capricious. Sierra Club v. EPA, 863 F.3d 834, 838-

839 (D.C. Cir. 2017). The agency has to “respond in a reasoned manner to the
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comments received, to explain how the agency resolved any significant problems
raised by the comments, and to show how that resolution led the agency to the
ultimate rule.” Action on Smoking & Health v. Civil Aeronautics Bd., 699 F.2d
1209, 1216 (D.C. Cir. 1983). See also Brookings Mun. Tel., 822 F.2d at 1166-1169.
“[TThe Commission must do more than simply ignore comments that challenge its
assumptions and must come forward with some explanation that its view is based
on some reasonable analysis.” Alltel Corp. v. FCC, 838 F.2d 551, 558 (D.C. Cir.
1988).

As this Court noted long ago in Home Box Office, 567 F.2d at 35 “the
opportunity to comment is meaningless unless the agency responds to significant
points raised by the public.” The reviewing court cannot assure itself that all
relevant factors have been considered by the agency if the decision does not
satisfactorily address contentions and arguments made in the course of the
proceeding.

Failure to respond requires invalidation if the points raised in the comments
were sufficiently “central,” “significant” or “viable.” Agency silence in such case
renders the decision arbitrary and capricious. See, e.g., ACLU v. FCC, 823 F.2d
1554, 1581 (D.C. Cir. 1987), cert. denied, 485 U.S. 959 (1988); Baltimore Gas &
Electric Co. v. United States, 817 F.2d 108, 116 (D.C. Cir. 1987); Farmers Union

Cent. Exch., Inc. v. FERC., 734 F.2d 1486, 1511-1513 (D.C. Cir. 1984); Home Box
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Office, 567 F.2d at 35 n.58. The fundamental purpose of the response requirement
is to show that the agency has indeed considered all significant points articulated
by the public; in addition, agency responsiveness aids in the Congressionally
sanctioned process of judicial review of agency action. Citizens to Save Spencer
County v. EPA, 600 F.2d 844, 883-84 (D.C. Cir. 1979).

Failure to address material points about central issues raised in comments,
“or at best its attempt to address them in a conclusory manner, is fatal...” Ass’n of
Private Sector Colls. & Univs. v. Duncan, 681 F.3d 427, 449 (D.C. Cir. 2012)
citing United Mine Workers v. Mine Safety, Health Admin., 626 F.3d 84, 94 (D.C.
Cir. 2010). If substantive comments raised meritorious issues unanswered by the
agency, then the Court must remand for further proceedings. Sierra Club, 863 F.3d
at 838.

B.  Auer Deference.

Kisor v. Wilkie,  U.S. , 139 S. Ct. 2400, 204 L. Ed. 2d 841 (2019) is the
most recent analysis of Auer® deference, where the Supreme Court has “often
thought that a court should defer to the agency’s construction of its own
regulation.” 204 L.Ed. at 853. The majority retained Auer, but made clear courts

must still exercise the judicial function:

9 See Auer v. Robbins, 519 U.S. 452 (1997).
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First and foremost, a court should not afford Auer deference
unless the regulation is genuinely ambiguous. ... But if the law gives
an answer—if there is only one reasonable construction of a
regulation—then a court has no business deferring to any other reading,
no matter how much the agency insists it would make more sense.
Deference in that circumstance would “permit the agency, under the
guise of interpreting a regulation, to create de facto a new regulation.”
Auer does not, and indeed could not, go that far.

And before concluding that a rule is genuinely ambiguous, a
court must exhaust all the “traditional tools” of construction. ... To
make that effort, a court must “carefully consider|[]” the text, structure,
history, and purpose of a regulation, in all the ways it would if it had
no agency to fall back on. Doing so will resolve many seeming
ambiguities out of the box, without resort to Auer deference.

If genuine ambiguity remains, moreover, the agency’s reading
must still be “reasonable.” In other words, 1t must come within the
zone of ambiguity the court has identified after employing all its
interpretive tools. (Note that serious application of those tools
therefore has use even when a regulation turns out to be truly
ambiguous. The text, structure, history, and so forth at least establish
the outer bounds of permissible interpretation.) Some courts have
thought (perhaps because of Seminole Rock’s “plainly erroneous”
formulation) that at this stage of the analysis, agency constructions of
rules receive greater deference than agency constructions of statutes.
But that is not so. Under Auer, as under Chevron, the agency’s reading
must fall “within the bounds of reasonable interpretation.” And let
there no mistake: That is a requirement an agency can fail.

Kisor, 204 L.Ed. at 858-859 (ellipses added to denote removed text, internal
citations and quotations omitted).

C. Chevron Deference.

Chevron'® is usually treated as a two-step analysis. At step one the question
is whether the statutory language is unclear. It there is no ambiguity then the

inquiry ends. Step two (is the agency interpretation based on a permissible

19 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 468 U.S. 837 (1984).
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construction of the statute?) is reached only if there is indeed an ambiguity. City of
Arlington v. FCC, 569 U.S. 290, 296 (2013); Chevron, 467 U.S. at 843, n.9; Kisor,
204 L.Ed. at 858.

The Chevron doctrine only applies if the agency “exercised its discretionary
authority to interpret the statute,” determine whether ambiguity exists, and then
“show why, even if [the Commission’s reading] is not the only possible
interpretation of the statute, it is nonetheless a reasonable interpretation of the
statute.” When there is no true agency analysis the decision suffers from a “want of
reasoned decision-making. Pub. Citizen, 332 F.3d at 661 (holding that ‘even if we
were prepared to accord Chevron deference to the [agency’s] interpretation of the
statute expressed in its [order], that document contains no interpretation of [the
statute, the rules or its informal rulemaking orders] to which we might
defer.””(words in brackets changed from original); Fox v. Clinton, 684 F.3d 67, 77
(D.C. Cir. 2012)(same). If the agency did not make these determinations in the first
instance the court must remand so it can do so. GTE Serv. Corp. v. FCC, 224 F.3d
768, 775-76 (D.C. Cir. 2000), citing Prill v. NLRB, 755 F.2d 941, 956-57 (D.C. Cir.
1985).

Stated another way, when the Court 1s “‘left wondering how the [agency] in
these circumstances interprets’ the statute, and when ‘an agency fails to wrestle

with the relevant statutory provisions, we cannot do its work for it.” ‘Our general
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practice in these sorts of situations is to remand the proceeding to enable the
agency to interpret the statute in the first instance.”” Hosp. of Barstow, Inc. v.
NLRB, 820 F.3d 440, 445 (D.C. Cir. 2016)(internal citations omitted).

II. THE SEPARATIONS RULES STILL APPLY TO STATES
OVERSEEING PRICE-CAP CARRIERS.

A.  The Commission Erred By Not Substantively Addressing Petitioners’
Comments.

Petitioners opposed the proposed freeze extension. Petitioners rebutted the
assertion in 2018 Freeze NPRM 999, 10 and 11 that separations is irrelevant to
price-cap carriers by producing uncontested evidence that the states still use and
rely on Part 36 separations results to conduct their intrastate regulatory oversight of
price-cap carriers. Petitioners also demonstrated that the freeze has led to extreme
misallocations and grossly inflated local rates. Irregulators comments [JA  ];
Irregulators Reply comments [JA .

Petitioners suggested various short-term steps to mitigate any compliance
burdens that might flow from expiration. Specifically, Petitioners indicated that
representative benchmarks could be used on an interim basis. In the alternative,
Petitioners suggested that the current frozen jurisdictional and category
relationship freezes could be replaced with new revenue-based percentages.

Irregulators’ comments at 8-9 [JA .
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The Petitioners offered another “solution” that would have removed any
need for separations at all, and thus moot the issue of whether to end or extend the
freeze. Specifically, Irregulators’ comments at 8-9 [JA ] advocated a declaration
that the states are no longer bound by separations outcomes. This would allow
states to abandon embedded costing in favor of incremental or forward-looking
costs. The Freeze Order did not mention this alternative solution, but neither did it
take any action consistent with it.

The FCC dismissed some of Petitioners’ proposals by claiming Petitioners
were primarily addressing “price-cap” carriers. The Commission summarily
declared that Petitioners’ position and alternatives to extension were “beyond the
scope” of the NPRM and the separations rules “do not apply” to price-cap carriers
in any event. Freeze Order 924 and n.65. That is incorrect. Petitioners directly
opposed the proposal to extend the freeze contained in 2018 Freeze NPRM 919 by
answering the questions posed in 920, 26, 34 and 38 and showing that current
separations outcomes were directly causing excessive local rates, even for price-
cap carriers.

The Freeze Order essentially says proposals to let the freeze end (which

2018 Freeze NPRM q17 expressly said was an option'") do not merit evaluation or

Il «_we must choose between extending the separations freeze and allowing long-unused

separations rules to take effect on January 1, 2019.”
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discussion. The FCC assumed there was not an “expiration” option after all and the
only question was “how long.” But even then it ignored the Petitioners short-term
options to a multi-year extension. Freeze Order 4920 and 24 (and associated
footnotes). The comments were obviously within the scope defined in the 2018
Freeze NPRM. The Commission refused to meaningfully deal with the Petitioners’
points based on a patently incorrect premise and in the face of overwhelming
evidence that Part 36 outcomes still matter to state oversight of price-cap carriers.

The Commission also incorrectly asserted that Petitioners’ “failed to explain
how ending the freeze would alleviate any such misallocation.” Id. 424. The
contention is absurd. Ending the freeze and moving to factors and assignments that
reflect reality would have “alleviated the misallocation” by ending the
misallocation.

Petitioners’ comments were directly responsive to the 2018 Freeze NPRM.
They were “relevant to the agency’s decision and [] if adopted, would require a

29 ¢¢

change in an agency’s proposed rule.” They were “significant,” “central” and
“viable.” But the agency failed to “respond in a reasoned manner,” and chose to
“address them in a conclusory manner.” This was arbitrary, capricious and “fatal.”
Home Box Office, 567 F.2d at 35 n.58; Sierra Club, 863 F.3d at 838-839; Action on
Smoking & Health, 699 F.2d at 1216; Brookings Mun. Tel., 822 F.2d at 1166-1169;

ACLU, 823 F.2d at 1581; Baltimore Gas & Electric Co., 817 F.2d at 116; Farmers
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Union Cent. Exch., Inc., 734 F.2d at 1511-1513; Citizens to Save Spencer County,
600 F.2d at 883-84; Ass 'n of Private Sector Colls. & Univs., 681 F.3d at 449. The
Freeze Order “entirely failed to consider an important aspect of the problem” and
“offered an explanation for its decision that runs counter to the evidence before the
agency’” Nat’l Lifeline Ass 'n, 915 F.3d at 27.

The Court must vacate and require substantive and reasoned responses to
Petitioners’ evidence and argument on remand.

B.  The Agency’s Assertion That Part 36 “Does Not Apply” to Price Cap
Carriers Is Not Supported By Substantial Evidence.

The separations rules still contain express language controlling price-cap
carriers’ separations obligations. A short and non-exhaustive list includes 47
C.F.R. §§36.3(b), 36.123(a)(5), 36.124(c), 36.125(h), 36.126(b)(6), 36.141(c) and
36.154(g). Section 36.3(b) unequivocally requires price-cap carriers to “assign
costs from the accounts under part 32 of this chapter (part 32 account(s)) to the
separations categories/sub-categories, as specified herein, based on the percentage
relationships of the categorized/sub-categorized costs to their associated part 32
accounts for the twelve-month period ending December 31, 2000.”!? There are
many different “accounts” that contain misallocations but one principal example is

Account 6720, Corporate Operations Expense. See 47 C.F.R. §36.391. The

12 These words basically implement the “freeze” that was instituted in 2001.
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Verizon NY “frozen” interstate factor for Corporate Operations Expense is
approximately 39%, which means 61% is left over for the states to deal with.
Irregulators comments, pp. 10-11 [JA __]. That may have been appropriate in
2001, when local service constituted 65% of Verizon NY’s revenue and Corporate
Operations expense was “only” $121.83 per-line. But things changed, a lot. By
2017 local service was only 21.6% of Verizon NY’s revenue, but Corporate
Operations expense increased by 664%, to $930.59 per line. Irregulators Reply
comments, p. 4-5, 7 [JA __]. The frozen factor for “access” (which includes
interstate BDS) is around 30%, even though “access” revenues are now twice that
of Local and comprise almost 50% of total revenues. Id. "3

All these figures were used in the Irregulators’ comments. No commenter
contested or rebutted this evidence. The FCC did not find they were incorrect or
misleading.

The forgoing information is available because New York requires that all
telephone companies—including price cap carriers—file annual financial reports. See
New York Codes, Rules and Regulations, 16 CRR-NY 641.1. The prescribed form

1s available from the state commission website at

131n 2001 the FCC found the interstate jurisdiction was being increasingly overburdened with
costs belonged to intrastate, and it took emergency action to freeze the growth. The problem has
now reversed and intrastate is significantly overburdened. The Commission has no similar sense
of urgency, likely because it allows for lower interstate rates and the state commissions get to
take the heat from ratepayers upset with high local rates.
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http://www3.dps.ny.g2ov/W/PSCWeb.nst/9610fec0b45a3¢c6485257688006a701a/6a

170104862b017¢c8525768700613938/SFILE/ATTAAORT7 xIsx/teleco%20revised.xl

sx. “Schedule 9” requires submission of the amounts “Subject to Separations”
(e.g., the interstate portion), and then the “New York State” (intrastate) portion.
New York employs alternative regulation for Verizon, but it still demands that
Verizon (and all the other price-cap carriers in the state) provide separated data

using Part 36 outcomes notwithstanding the forbearance orders. Petitioners

extensively analyzed the Verizon New York reports in comments and showed how
“misallocated network costs” were harming intrastate consumers. Not a single
commenter challenged this evidence. A similar presentation demonstrating New
York’s reliance on Part 36 results was made by New Networks in its April 17,
2017 comments. See, e.g. Hartman Memorandum pp. 19-21 [JA _].

Despite all of Petitioners’ evidence that states are still applying and
enforcing Part 36 outcomes on Price Cap carriers, and without identifying any
contrary evidence, the Freeze Order nakedly asserts that Part 36 is irrelevant to
price-cap carriers. The Commission refused to consider the evidence belying its
assertion. The finding is not supported by any evidence, much less substantial
evidence. The Freeze Order must be vacated and the case remanded to the

Commission.
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C.  The Freeze Order Contention That Separations Do Not Apply to
Price-Cap Carriers Does Not Deserve Deference under Kisor or Chevron.

1. The Commission’s Interpretation Does Not Deserve Auer
Deference.

This case involves the FCC’s “reading” of its separations regulations after
the effect of informal “rules” implemented in the forbearance orders. The
separations regulations’ text is not ambiguous. Any “ambiguity” could only arise
from the informal forbearance “rules.” If there is no ambiguity in either the
relevant separations rules or the forbearance orders Kisor commands that no
deference be given and this Court’s precedent commands vacatur and remand in
any event.

Unlike average schedule companies'® price-cap carriers are expressly
included in most of the Part 36 rules. The “Commission decide[d] in its discretion
to pursue a jurisdictional separation under §221(c) [for price-cap carriers] in
compliance with § 221(c) procedures and presumably those in § 410(c),” Crockett,
963 F.2d at 1570 (bracketed words inserted). The rules are not ambiguous. There is

no debate about what they say or even mean.

14 Freeze Order 416 n.47 notes that “[t]he separations rules do not apply to rate-of-return carriers
that are ‘average schedule companies.’” The Commission is likely basing this finding on Mid-
Plains Telephone Company, Inc., Petition for Declaratory Ruling Regarding The Commission s
Part 36 Separations Procedure, 5 FCC Rcd 7050, 7053-7054, 9432-39 (1990) aff’'d Crockett Tel.
Co. v. FCC, supra.
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The issue arises from the forbearance orders. Forbearance proceedings are a
“unique type of informal rulemaking.” Verizon & AT&T, Inc. v. FCC, 770 F.3d
961, 966-967 n.7 (D.C. Cir. 2014). The Freeze Order—a formal rulemaking
decision—relies on these informal rulemaking orders to assert in 16, 24 (and n.65)
and 42 that the separations rules “do not apply to price-cap carriers.” Petitioners’
response is that under 47 U.S.C. §221 the separations rules still bind the states for
intrastate purposes even if the price-cap carrier has been freed for interstate
purposes, and the states therefore still apply and enforce the separations rules
against price-cap carriers. The legal issue is which interpretation is correct. This
interpretation of its rules brings into play the question of whether the FCC’s
interpretation deserves “Auer deference.” It does not.

The majority portions of the Kisor opinion explain that some of the
principles underlying Chevron deference (agency statutory interpretations) and
Auer deference (agency interpretations of its regulations) are similar. Under both
doctrines the agency has to directly analyze the provisions in issue and make the
initial determination on ambiguity. Then, under both doctrines, the agency must
make a conscious and reasoned effort to fill the gap and thereby resolve the
ambiguity. Courts can “defer” to a “reasonable interpretation” only if there is an

interpretation to review.
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The Freeze Order contains bald conclusions that Part 36 “does not apply” to
price-cap carriers on account of the forbearance orders. This is so despite the rule
text, the evidence states are still applying Part 36 outcomes to price-cap carriers
and notwithstanding the Freeze Order admission that the states still use separations
for various purposes. It entirely ignores what the forbearance orders actually say.

The Commission merely cites the forbearance orders as the basis for the
claim of irrelevance and inapplicability. Freeze Order 16, 24. But while it is true
price-cap carriers received forbearance from “the Part 36 jurisdictional separations
rules,” id. n.45, this does not necessarily mean those rules do not apply for any
purpose. The forbearance orders expressly contemplated some continued
application. For example, the Commission did not “preempt state accounting
requirements” and noted its understanding that states would still “rely on the Cost
Assignment Rules and resulting data for state regulatory purposes.” AT&T
Forbearance Order, 23 FCC Red at 7322, §33. Despite these qualifications the
Commission asserted in AT&T Forbearance Order 33 that “states will not have
authority to enforce the federal Cost Assignment Rules.” It rested this claim on an
interpretation of §160(e), but it did so without recognizing that §160(e) only
prohibits state application of statutory provisions the FCC has expressly decided
are properly subject to forbearance, and the forbearance orders addressed only the

“Part 36 jurisdictional separations rules.” Freeze Order n. 45. The Commission
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granted forbearance from a portion of 47 U.S.C. §220(a)(2)"° but it has never done
so for or any part of §221.

So what, exactly, is the outcome of the forbearance orders? The answer is
entirely unclear. The states supposedly cannot “enforce” the Cost Assignment
Rules, but they can still obtain similar information, “rely on the Cost Assignment
Rules and resulting data for state regulatory purposes,” require “jurisdictional
information,” secure “intrastate revenue data” and ultimately “obtain ... all cost
accounting information needed for state regulatory purposes.” AT&T Forbearance
Order 9933, 34. Petitioners’ evidence in the case below conclusively proved that
price-cap carriers in general and Verizon in particular have been required to, and
do, routinely provide Part 36 based separations data to state commissions, which
the states then “apply” and “enforce” as part of their regulatory oversight.
Irregulators comments [JA _ ]; [rregulators Reply comments [JA  ].

The Freeze Order did not address any of these inconsistencies or potential
ambiguities; it merely declares total irrelevance and moves on. There is no analysis
of the relevant statutory provisions (47 U.S.C. §§160 or 220) or the Part 36 rules;
there 1s no claim any part of the statute, the rules or its informal rulemaking

decisions are ambiguous. There is no effort to determine whether the verbiage in

15 See AT&T Forbearance Order Y12.
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AT&T Forbearance Order 49433 and 34 is ambiguous. There is no reasoning, only
unadorned conclusory assertion.

The Freeze Order must “fail for want of reasoned decisionmaking” Pub.
Citizen, Inc., 332 F.3d at 661; Fox, 684 F.3d at 77. The Court is “‘left wondering
how the [FCC] in these circumstances interprets’ the statute [and its rules], and
when ‘an agency fails to wrestle with the relevant statutory [and rule] provisions,
we cannot do its work for it.” Hosp. of Barstow, Inc., 820 F.3d at 445.
2016)(bracketed words inserted). Since the agency did not make these
determinations in the first instance the court must remand so it can do so. GTE
Serv. Corp., 224 F.3d at 775-76; Prill, 755 F.2d at 956-57. This is so for any
statutory interpretation and any agency interpretation of its rules.

If for some reason the agency’s failure to make the initial determination of
ambiguity and then supply a reasoned interpretation is excused, however, the
Freeze Order still fails under Chevron and Kisor.

2. The Commission Interpretation Is Not Reasonable or Legally
Supportable under Kisor or Chevron.

Even if we ignore the agency’s failure to find and resolve any ambiguity all
of the Kisor “limits” must be considered and applied. Here, the agency’s
interpretation is not reasonable and does not fall “within the bounds of reasonable
interpretation.” Kisor, 204 L.Ed. at 859. Nor would this reading even pass the pre-

Kisor test for reasonableness. It does not “sensibly conform to the purpose and
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wording of the regulations.” Martin v. Occupational Safety and Health Review
Comm’n, 499 U.S. 144, 151 (1991); Amoco Prod. Co. v. Watson, 410 F.3d 722, 729
(D.C. Cir. 2005), aff’d BP Am. Prod. Co. v. Burton, 549 U.S. 84 (2006). Nor is it
reasonably consistent with the applicable statutory provisions (47 U.S.C. §§160
and 221).

The Freeze Order contention of irrelevance and inapplicability grossly
overstates even a casual reading of the forbearance orders. It also more generally
understates the continuing importance of the separations rules on both interstate
and interstate telecommunications.

It is true “price-cap” carriers no longer have to abide by these rules on the
interstate side, but Petitioners’ point is the separations rules still bind the state

commissions for intrastate purposes, and this is important for each state that still

uses costs (or revenues) for any purpose. Hawaiian, supra; Crockett, supra. The
FCC forbearance orders gave relief fo the carriers for interstate purposes but none
expressly or impliedly let the states loose to do their own separations thing.

D.  The States still apply Part 36 outcomes to price-cap carriers for
ratemaking and other regulatory matters.

Petitioners made an exhausting showing that New York and other states still
use Part 36 outcomes for intrastate purposes. Other authority confirms, Vermont,
like New York, requires each telephone company to file regular reports revealing

intrastate costs and revenues using the form at
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https://publicservice.vermont.gov/sites/dps/files/Annual Reports/PDF_forms/8%2

0ILEC%20020218.pdf.'® Schedule B-2 is an Income Statement that requires the

ILEC to disclose the total company amounts for a host of FCC Part 32 accounts.
Schedule B-7 then requires submission of the separated intrastate equivalents,
using Part 36.

If Part 36 truly “does not apply” to price-cap carriers no state is required to
apply the factors in Part 36 and a state commission is entirely free to determine that
far fewer costs should be recovered from intrastate ratepayers. New Networks
April 17, 2017 comments, Hartman Memorandum p. 21 [JA _ ]. That is not how it
works, however. New York, Vermont and a host of other states correctly
understand they are still bound by Part 36 outcomes, even for price-cap carriers.

Assume a state commission—say the NYPSC—decided that its “incentive
regulation” approach had failed and it should return to rate-of-return regulation. As
part of that exercise the commission would have to determine the “intrastate”
portion of Verizon’s total operations. Assume that after doing so New York finds
that intrastate ratepayers should not fund the level of corporate expenses indicated
by Part 36. Perhaps the NYPSC decides that local should bear costs in relation to

revenues, and so the “local” share should be only 21.6% rather than 60.6%. The

16 See Code of Vermont Rules, CVR 30-000-3100. The statutory basis is 30 V.S.A. §22, which
prescribes a regulatory assessment based on intrastate gross revenues and allows the state
commission to require reports that will reveal the amount owed.
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local share would go down $1,137,920,311-from $1,768,187,616 to $630,267,305.
Irregulators comments, p. 10 [JA  ]. The NYPSC could require a $1.14 billion
prospective reduction to intrastate local rates to reflect its revised intrastate cost
calculation.!”

Petitioners strongly suspect that Verizon would seek judicial relief from the
rate reduction. It could go to state court by way of administrative appeal, and it
very well might seek relief under 47 U.S.C. §401, just as in Hawaiian. Even
though Verizon received “forbearance” from 36.3(b) and 36.391, it would still
claim that the NYPSC cannot craft its own intrastate allocation factor and is bound
by the “frozen” intrastate 60.6%. Verizon would fiercely cling to its interstate
forbearance cake but also take vigorous action to ensure that intrastate consumers
could not enjoy the intrastate “non-enforcement” piece.

The foregoing does not illustrate the only problem. States that do not engage
in rate-of-return ratemaking still have a need for separated data for other intrastate
regulatory functions. Universal service is a good example. Maine has its own
intrastate USF program that “use[s] separations results to determine the amount of
intrastate universal service support. Freeze Order 418. Maine also rate-regulates

the designated “provider of last resort” and it consistently reserves the right to base

17 The state commission would probably require more than one factor change, but let us assume
this is the only one and there are no offsetting intrastate cost adjustments.
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rates on separated intrastate costs, even for price cap carriers. Consolidated
(previously Fairpoint) operates in that state, and it is a price-cap carrier. Northern
New England Telephone Operations LLC d/b/a Fairpoint Communications-NNE;
Request for POLR Relief Certificate, Docket 2018-00027, n.3, 2018 Me. PUC
LEXIS 106 *6 (May 2018); Northern New England Telephone Operations LLC
d/b/a Fairpoint Communications-NNE; Request for Approval of Tariff Pertaining
to Northern New England d/b/a FairPoint Communications, Docket No. 2014-
00344, 2015 Me. PUC LEXIS 91, *1'8 (Jun 2015); Northern New England
Telephone Operations LLC d/b/a Fairpoint Communications-NNE; Request for
Increase in Rates and for Maine Universal Service Fund Support for Provider of
Last Resort Service, Docket No. 2013-00340, 2014 Me. PUC LEXIS 179, *1, *59-
*61 (Nov. 2014)."

The Maine 2014 case is particularly instructive. Some parties proposed “to
abandon the ‘ossified’ cost allocation and separations methodology established in
Parts 36 and 64 of the FCC’s rules in favor of some alternative up-to-date approach
that would more accurately correspond to the way in which FairPoint is actually

using its existing network facilities.” They asserted the forbearance orders “gave to

18 «__.the Commission may, but is not required to, utilize a cost-based, revenue requirement

analysis with regard to determining whether a rate filing that is not a ““general increase in rates:”
under Section 307, or a “general rate case” under Chapter 120 is just and reasonable.

19 See also *72-*74, where the Maine commission discusses the significant change in the mix of
network services since 2000.
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state regulators broad authority to establish state-specific cost allocation rules.”
2014 Me. PUC LEXIS 179, *15-*16, 25-27. Fairpoint vigorously asserted that the
Maine commission was “preempted from deviating from the FCC’s cost allocation
and separations rules” even though Fairpoint was (and is) a price-cap carrier. /d.
*12-*17. The Maine commission agreed and held that the state was “likely
preempted” and could not make the requested ““attempt at reforming the cost
allocations rules.” Id. *86.

E. A state commission that fails to follow Part 36 can be compelled
under 47 U.S.C. §401(a) or (b).

The states are stuck with current “frozen” separations for intrastate
ratemaking purposes for all carriers that have interstate operations, including price-
cap carriers, and they will be until Congress or the FCC removes the §221
separations shackles. The forbearance orders granted “non-enforcement” to the
price cap carriers but did not (and could not) forbear from enforcing 47 U.S.C.

§221 or the Part 36 rules as against the states.?’ The states were not released from

the binding effect of §221(c) and Part 36 outcomes. A state that tries to use its own
separations method can still be sued and forced to hew to Part 36, even though the
Commission has chosen to not apply the separations rules against price cap carriers

for interstate purposes.

20 Section 160 on its face offers relief to carriers only. It does not provide a path for consumers or
state commissions to secure relief from binding provisions in the Communications Act or any
FCC regulation.
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Hawaiian was not the first or last authority for the proposition a state
commission can be sued under §401 for not following FCC cost accounting
prescriptions. Lousiana PSC held that the states are bound by Part 36 outcomes.
Other cases have allowed §401 actions seeking compliance with FCC accounting
and separations prescriptions. Chesapeake & Potomac Tel. Co. v. PSC, 748 F.2d
879, 880-81 (4th Cir. 1984), vacated and remanded, 476 U.S. 1167
(1986)(depreciation); South Central Bell Tel. Co. v. Louisiana PSC, 744 F.2d
1107, 1115 (5th Cir. 1984), vacated and remanded, 476 U.S. 1167 (1986)
(depreciation); /llinois Bell Tel. Co. v. lllinois Commerce Comm 'n., 740 F.2d 566,
571 (7th Cir. 1984)(separations); Southwestern Bell Tel. Co. v. Arkansas PSC, 738
F.2d 901 (8th Cir. 1984), vacated and remanded, 476 U.S. 1167 (1986)
(depreciation); Alltel Tenn. v. Tenn. PSC, 913 F.2d 305, 308 (6th Cir.
1990)(separations). The only court of appeals holding that a cost accounting
“rulemaking” order is not an “order” for purposes of §401 is New England Tel. &
Tel. Co. v. PUC of Maine, 742 F.2d 1, 4-7 (1st Cir. 1984), cert. den., 476 U.S.
1174 (1986).

The forbearance orders did not grant any relief from §221. Equally
important, the AT&T Forbearance Order 433 assertion that “states will not have
authority to enforce the federal Cost Assignment Rules” is directly inconsistent

with §160(e). The U.S. Code version of Communications Act §10(e) at 47 U.S.C.
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§160(e) provides that “[a] State commission may not continue to apply or enforce
any provision of this chapter that the Commission has determined to forbear from
applying under subsection (a)(emphasis added). “This chapter” is 47 U.S.C.
Chapter 5, which includes §§151-624.?! The FCC did not explain how it could
claim to preempt states from enforcing Part 36 given that §160(e) only mentions
forborne statutory provisions but does not preclude state enforcement of forborne
FCC “regulations.”

The restriction is only to statutory provisions; it does not expressly prohibit a
state from applying or enforcing an FCC “regulation” after forbearance. This
omission is important and determinative, especially since Congress specifically
listed both “any regulation” or “any provision of this chapter” in §160(a). A simple
textual reading of §§160(a), (¢) and 221 in combination compels the conclusion
that not only can the states “continue to apply or enforce” the Part 36 rules, they
must do so, or suffer judicial compulsion under §401.

Once the FCC has prescribed a separations method—as it has done in Part
36—§221 the state commissions are bound to the results for intrastate purposes.

Hawaiian Tel., 827 F.2d at 1274-1277. Indeed, Hawaiian held that a state using

21 The statutory note explains that “[t]his chapter, referred to in subsecs. (a) and (e), was in the
original “this Act”, meaning act June 19, 1934, ch. 652, 48 Stat. 1064, known as the
Communications Act of 1934, which is classified principally to this chapter.”
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some other method can be sued in federal court and forced to comply with the FCC
method under 47 U.S.C. §401(b). Id. at 1268-1270.

This outcome is also evident from the practical effect of what is said in the
forbearance orders. Each of the forbearance orders expressly noted that the states
retain the right to obtain cost information, classify costs and set intrastate rates.
The FCC held that states can demand intrastate “separated” cost information, even
if the carrier has been bestowed forbearance from enforcement of the separations
rules for interstate regulatory purposes. AT&T Forbearance Order 433; Service
Quality, Customer Satisfaction, Infrastructure and Operating Data Gathering, 23
FCC Rcd at 13665, §31; USTelecom Forbearance Order, 28 FCC Rcd at 7646-54,
949 and n. 154. There is no indication the states would have free rein to decide
what portion of a price-cap carriers total costs and revenues are “intrastate” for
ratemaking or any other intrastate regulatory purpose.

No deference is owed to the holding that separations rules “do not apply” to
price cap carriers. This naked assertion has no analysis and is unreasonable. It
leads to irrational and conflicting statutory mandates for state commissions
exercising intrastate regulation.

F. The Commission Abused its Discretion by Extending the Freeze.

“Substantial deference” is appropriate where the agency institutes an

“interim” measure to address concerns about “industry upheaval.” Rural Cellular
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Ass 'n, supra; MCI Telecomms., supra; Vt. Pub. Serv. Bd., supra; AT&T, supra.
“Substantial deference” is not, however, “total deference’’; there are limits. The
freeze is not longer legitimately labeled “interim.” Competitive Telcoms. Ass 'n., 87
F.3d at 529-532 (“The Commission can not expect to avoid judicial scrutiny so
easily—especially when the ‘interim’ is measured in years and follows almost a

299

decade of ‘transition.’””). There is no indication the FCC has any sense of urgency.

The only thing that appears to matter to the FCC is the perceived burdens on
the industry; consumers’ interests and benefits were barely mentioned or included
in the “costs and benefits” analysis performed by the FCC.?? The Hope? standard
for rate-setting requires a delicate balance between investor and consumer
interests. FPC v. Memphis Light, Gas & Water Division, 411 U.S. 458, 474
(1973)(“under Hope Natural Gas rates are ‘just and reasonable’ only if consumer
interests are protected and if the financial health of the pipeline in our economic
system remains strong”); see also Washington Gas Light Co. v. Baker, 188 F.2d 11,
15 (D.C. Cir. 1950), cert. den., 340 U.S. 952 (1951); Jersey Central Power &

Light, 810 F.2d 1168, 1178 (D.C. Cir. 1987). The FCC obviously forgot that

consumers are the “agency’s prime constituency.” See Maryland People’s Counsel

22 The clear overriding concern was minimizing burden on carriers. Freeze Order 74, 11, 18, 19.
Retail consumers get only passing mention in Y433 and 39.The 2018 Freeze NPRM reveals the
same bias in 916, 18 (33 FCC Rcd at 7267).

23 FPC v. Hope Natural Gas Co., 320 U.S. 591 (1943).
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v. FERC, 761 F.2d 780, 781, 787 n.16 (D.C. Cir. 1985); Jersey Central Power &
Light Co. v. FERC, 810 F.2d 1168, 1207 (D.C. Cir. 1987)(Mikva, J Dissenting).

A measure is no longer “interim” after substantial passage of time;
“industry” concerns cannot forever predominate and override consumer interests.
Repeatedly extending and maintaining a harmful “interim” measure the agency
expressly intended to replace with a permanent solution in relatively short order
becomes arbitrary, capricious and an abuse of discretion at some point.

The freeze in issue here was instituted in 2001 and was supposed to last no
more than five years. The Freeze Order allows it to stay in place until 2024, at
which time this “interim measure” will be 23 years old, even though the record is
clear the frozen factors lead to significant misallocations and have negative
consumer impacts. Industry may be happy, but that is merely another indication
that consumer interests received short shrift and ever-longer delays until proper
rates can be developed.

The decision to extend the “interim” freeze for six more years was arbitrary,
capricious and an abuse of discretion.

III. MAINTAINING THE FREEZE HARMS CONSUMERS.
Freeze Order 18 admits that separated costs are still used for several
important purposes:

... the Commission currently uses separations results only for carriers
subject to rate-of-return regulation and only for the following limited
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purposes of calculating: (a) business data services rates; (b) the charge
assessed on residential and business lines, known as a subscriber line
charge, allowing carriers to recover part of the costs of providing
access to the telecommunications network; (c) the rate for Consumer
Broadband-Only Loop service; and (d) the interstate common line and
Consumer Broadband-Only Loop support for non-fixed support
carriers. The administrator of the universal service support program,
the Universal Service Administrative Company (USAC), also uses
separations categorization results for calculating high-cost loop
support for certain non-fixed support carriers, but without applying
jurisdictional allocations. States also use separations results to
determine the amount of intrastate universal service support and to
calculate regulatory fees, and some states perform rate-of-return
ratemaking using intrastate costs.

(notes omitted)

Even if one accepts arguendo that the freeze applies only to rate-of-return
carriers the Freeze Order still impacts all communications consumers, even those
that do not directly purchase service at retail from a rate-of-return carrier. That is
because all IXCs and wireless providers must pay wholesale rates that still rely on
separated interstate costs, and the providers pass the wholesale costs on to their
own retail customers. For example, a consumer that makes long distance calls
using wireline or wireless service is impacted by the prices their long distance
provider or CMRS provider must pay rate-of-return carriers for wholesale services.
The costs are passed on to consumers.

Separations data are also used for both state and interstate USF purposes.
Every telecommunications provider must “contribute” to the interstate USF

program and the state USF program if there is one. See 47 C.F.R. §54.709. The
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rules then allow each “contributor” to recover its pro-rata “contribution” amount
from each end user via a line item on the customer’s bill. 47 C.F.R. §54.712. This
means every telecommunications consumer—even those served by non-regulated
entities—is an indirect contributor to the program and supplies the money that goes
to carriers that receive USF support. Urban consumers of all stripes supply monies
that are then given to rural and high-cost carriers throughout the country, including
“non-fixed support carriers” that receive high-cost loop support.

Separated costs are used for state USF programs as well. State USF
programs are similar to the federal program, in that consumers of intrastate
services supply the funds that are used by the state program via a “pass-through”
line item on their monthly bill. The state program then distributes the funds to
support various carriers that provide rural and high-cost communications services
and networks. As the Commission notes in Freeze Order 418, state program
support amounts are determined using reported intrastate separated costs. Thus, a
Verizon end user pays money that is redistributed to other carriers in the state.
Every end user in a state that has its own separate USF program is therefore
directly impacted by separations, and the freeze.

The Freeze Order obviously has a direct impact on intrastate matters for all
ILECs and their customers. It also has a direct and discernible impact on

competitive alternatives. This is so for consumers interacting with price-cap
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carriers or rate-of-return carriers and even consumers that obtain or want to obtain
service from alternative providers that are not an ILEC or its affiliate. Consumers
that pay interstate rates are also affected, and negatively so. This is no minor thing
and absent action by this Court consumers will have to suffer in the cold of the
“freeze” for another six years.

Freeze Order 924 implies that ending the freeze would not “alleviate any
misallocation” but that is not correct. “Ending the freeze” would manifest through
expiration and effective repealer of 47 C.F.R. §36.3 and all other Part 36
regulations that “froze” assignments as of December 21, 2000. All carriers would
be required to update their assignments so as to properly attribute costs to each
jurisdiction. They would then “more closely align their business data services and
Consumer Broadband-Only Loop service rates with the underlying costs of these
services.” Doing so would “encourage [] carriers to expand and upgrade their
networks, thus enhancing their capability to provide these services” and “enable
these carriers to take better advantage of universal service programs that promote
broadband growth.” Freeze Order §431-32.

The difference between the Freeze Order result and Petitioners’ result
(including Petitioner’s short-term recommendations) is that all carriers would have
to change their current frozen amounts rather than just those that perceive a private

individual benefit. And, of course, this would result in significant steps toward
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ending excessive “residual” intrastate cost dumping. For all carriers. Costs would
begin to move from intrastate to interstate, and then between interstate service
categories. They would start to go where they actually belong.

IV.  THE EXTENSION WILL FURTHER HARM CONSUMERS AS

SMALL-CELL AND “5G” WIRELESS AND CONTINUED BROADBAND
GROWTH MAGNIFY CURRENT MISALLOCATIONS.

The freeze extension provides cold comfort to intrastate basic local
consumers. But it gets worse: the freeze is about to double down with more harm.
“The wireless industry is prepared to invest billions of dollars in small cell and
“Fifth Generation” (“5G”) networks.” Irregulators July 17, 2017 Reply Comments,
p. 9 (quoting AT&T executive) [JA _ ]. ILECs supply high-capacity local
transmission links between wireless cells, and they do the same for 5G. The
associated costs will not be related to “local” or “intrastate” service; they are
instead interstate and probably BDS or some form of special access. Part 36
factors, however, will still be applied. Intrastate and “local” will receive around
60% of the factored amounts. Irregulators comments pp. 4, 6,7, 10 [JA _];
Attachment to comments, pp. 7, 8 [JA __]; Irregulators Reply comments, pp. 9, 10,
23 [JA _J; Irregulators May 25, 2017 comments, “Special Report-Wireless” [JA
__]; Irregulators April 17, 2018 Comments, “Fixing Telecommunications,” pp. 2-
3,8, 12 [JA ] and Massachusetts Wireless-Wireline “Bait-n-Switch” [JA  ];

Irregulators April 17,2017 comments [JA _].

72

(Page 72 of Total)



USCA Case #19-1085  Document #1798290 Filed: 07/22/2019  Page 73 of 78

Petitioners’ evidence also indicates the same problem for “broadband”
service. Id. Other commenters agreed. Broadband is jurisdictionally interstate, but
“almost all of this cost [is] reflected as last mile loop cost.” Terral comments, pp.
4-5 & n.14,6 & n.15,8 [JA _ ]; NARUC comments, p. 6 & n.12 [JA _ ]. A huge
and entirely inappropriate portion of the costs ILECs incur to provide broadband or
support wireless services are allocated to “intrastate” and “local” even though
broadband and wireless is entirely interstate and mostly BDS.

The transition to small cell and 5G wireless services and continued
broadband deployment will further skew local and intrastate separations outcomes
despite the fact none of the costs have anything to do with local or intrastate
services. Consumers will pay higher intrastate rates and pass-throughs. The anti-
competitive impacts will accelerate. The Freeze Order did not acknowledge that
extension would allow for even more massive misallocations, or consider whether
extension is justified in light of it, despite Petitioners’ evidence of this problem.
The FCC’s freeze extension was arbitrary, capricious and an abuse of discretion.
VI. THE DECISION TO ALLOW RATE-OF-RETURN CARRIERS TO

CHOOSE WHETHER TO END THE FREEZE WAS ARBITRARY,
CAPRICIOUS AND AN ABUSE OF DISCRETION.

Petitioners have no quarrel with those carriers that have chosen to update
their factors as a result of the Freeze Order permissive waiver. The problem relates

to the permissive rather than mandatory nature of any “unfreeze.” The Freeze
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Order permissive approach allows any rate-of-return carrier to maintain frozen
factors and therefore continue overcharging for local and other intrastate services,
and then for interstate end user and carrier common line, while attributing
artificially low costs to BDS. The FCC found large benefits from carriers’
voluntarily updating factors, Freeze Order 4925-32, but it never explained why
these benefits should flow only to some, but not all, ratepayers.

The Commission effectively delegated its power to prescribe separation
factors to individual companies, which can unilaterally decide whether to give
relief to their local and intrastate ratepayers. This delegation impermissibly binds
state commissions that want the rate-of-return carrier to “unfreeze” to allow lower
intrastate rates. The “unfreeze” should have been mandatory for all carriers.

CONCLUSION AND RELIEF SOUGHT

The Commission order is arbitrary and capricious, is not supported by
substantial evidence and is not the result of reasoned decision-making. The finding
that the Freeze Extension will only apply to “rate-of-return carriers serving only
about 800 study areas” is plainly erroneous. The extension means every state
commission and all intrastate ratepayers are still bound by Part 36 outcomes, even
when it relates to oversight of price-cap carriers.

But more generally it is clear that the “frozen” separations factors do not

remotely reflect the current reality of relative jurisdictional use. There is far more
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jurisdictionally interstate traffic than was the case in 2001. This means more costs
should go to the interstate jurisdiction than are assigned under the “frozen” factors.
The Order acknowledged that the current rules over-assign costs to the intrastate
jurisdiction and under-assign costs to the interstate jurisdiction, and then
misallocate costs between interstate services. Intrastate rates are higher than they
should be. Within the interstate jurisdiction “carrier common line”” and “end user
common line” prices are too high, whereas BDS is assigned an artificially low
portion of costs. Consumers are suffering from these distortions and it is about to
get much worse. All carriers should have been required to update their direct
allocations and their factors. Allowing those rate-of-return carriers that perceive a
benefit to end the freeze while leaving all other consumers in the cold was
arbitrary, capricious and an abuse of discretion.

Petitioners request that the Court vacate the Order and remand to the FCC
with instructions that the Commission reconsider its decision and then make all
necessary and appropriate rule revisions. The Commission must be required to re-
assess what to do about separations now that it is clear that a significant premise
underlying the decision is wrong and its decision to extend the freeze was arbitrary,
capricious, an abuse of discretion and contrary to law in any event. On remand the
FCC must be required to actually address the issues raised by the Petitioners below

that the Commission erroneously rejected based on its false premise. The
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Commission must revise the separations rules so they once again obtain their

primary purpose.
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I INTRODUCTION

1. In 1970, when monopoly rate-of-return local exchange carriers (LECs) provided
telephone services primarily over circuit-switched, voice networks, the Commission codified its
jurisdictional separations rules. Those rules required each LEC to divide its cost of providing service
between the interstate and intrastate jurisdictions in a manner reflecting each jurisdiction’s relative use of
the LEC’s network. In an era when the Commission and its State counterparts set virtually all telephone
rates based on actual costs, the separations rules helped ensure that each LEC had the opportunity to
recover its expenses and earn a reasonable return on its investments.

2. Today, phone companies deliver voice, data, and video services that are increasingly
being provided over Internet Protocol-based networks. New digital technologies blur the lines between
interstate and intrastate communications, making last century’s jurisdictional separations rules inadequate
and outmoded vis-a-vis their intended purpose. Moreover, the relevance of the cost-separation rules has
diminished, as the Commission has incrementally replaced burdensome rate-of-return regulation with the
efficiencies of incentive regulation. Currently, only a small percentage of Americans receive their
telecommunications services from providers subject to rate-of-return regulation and the cost-separation
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rules. Nevertheless, our separations rules continue to play an important role in determining how rate-of-
return carriers recover some of their costs.

3. In 1997, the Commission recognized the need to comprehensively reform the separations
rules and referred separations reform to the Federal-State Joint Board on Jurisdictional Separations (Joint
Board) for a recommended decision.! More than twenty years later, the Joint Board has not reached
agreement on comprehensive separations reform. And so, starting in 2001, originally at the behest of the
Joint Board,? the Commission has completed several rulemaking proceedings to freeze the separations
rules to stabilize and simplify the separations process pending reform.> Most recently, the Commission
extended the freeze until December 31, 2018.#

4. Today, we break this cycle. Because so little progress has been made on comprehensive
separations reform over the past 20 years, we extend the separations freeze for up to six years so that the
Commission and the Joint Board can devote their resources to substantive reform, rather than to extending
artificial deadlines.’ And because previous attempts at comprehensive reform have failed, we request that
the Joint Board approach the challenge incrementally. We ask that, in the short term, the Joint Board
focus on how best to amend the separations rules to recognize that they impact only rate-of-return carriers
and on whether any other separations rules or recordkeeping requirements can be modified or eliminated
in light of that limited application. Coming to a decision on these issues will reduce the Joint Board’s
work over the longer term as it seeks to replace the existing jurisdictional separations process with a
simplified system for reasonably allocating costs between the interstate and intrastate jurisdictions. We
begin this incremental reform by allowing rate-of-return carriers that elected to freeze their separations
category relationships in 2001 to opt out of that freeze.

II. BACKGROUND
A. The Jurisdictional Separations Process

5. Jurisdictional separations is the third step in a four-step regulatory process. First, a rate-
of-return carrier records its costs and revenues in various accounts using the Uniform System of Accounts
prescribed by our Part 32 rules.® Second, the carrier divides the costs and revenues in these accounts
between regulated and nonregulated activities in accordance with our Part 64 rules, a step that helps
ensure that the costs of nonregulated activities will not be recovered through regulated interstate rates.”
Third, the carrier separates the regulated costs and revenues between the interstate and intrastate

U Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Notice
of Proposed Rulemaking, 12 FCC Red 22120, 22122-24, paras. 2-5 (1997) (1997 Separations Reform NPRM and
Referral).

2 Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286,
Recommended Decision, 15 FCC Red 13160 (Fed.-State Jt. Bd. 2000) (Joint Board Recommended Decision).

3 See, e.g., Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report
and Order, 16 FCC Red 11382, 11387, 11392-93, paras. 9, 17 (2001) (2001 Separations Freeze Order).

4 Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report and
Order, 32 FCC Red 4219 (2017) (2017 Separations Freeze Extension Order) (extending the separations freeze for
18 months through December 31, 2018).

3 See Letter from Sarah Hofmann, Commissioner, Vermont Public Utility Commission, and Joint Board State Chair;
Wendy Moser, Commissioner, Colorado Public Utilities Commission (Colorado PUC), and Joint Board Member;
Sally Talberg, Commissioner Michigan Public Service Commission, and Joint Board Member; and Travis Kavulla,
Commissioner, Montana Public Service Commission, and Joint Board Member, to Marlene H. Dortch, Secretary,
FCC, CC Docket No. 80-286, at 1 (filed Dec. 7, 2018) (State Joint Board Members Dec. 7, 2018 Ex Parte Letter).

647 CFR Part 32.
7 The Part 64 cost allocation rules are codified in 47 CFR §§ 64.901-904.
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jurisdictions using our Part 36 jurisdictional separations rules.® Finally, the carrier apportions the
interstate regulated costs among the interexchange services and the rate elements that form the cost basis
for its exchange access tariffs. Carriers subject to rate-of-return regulation perform this apportionment in
accordance with our Part 69 rules.’

6. To comply with these rules, rate-of-return incumbent LECs perform annual cost studies
that include jurisdictional separations. The jurisdictional separations analysis begins with the
categorization of the incumbent LEC’s regulated costs and revenues, requiring the incumbent LEC to
assign the regulated costs and revenues recorded in its Part 32 accounts to various investment, expense,
and revenue categories.'” Part 36 (or separations) category relationships are percentages of costs recorded
in a Part 32 account that are assigned to separations categories corresponding to that account. The
incumbent LEC then allocates the costs or revenues in each category between the interstate and intrastate
jurisdictions. Amounts in categories that are used exclusively for interstate or intrastate communications
are directly assigned to the appropriate jurisdiction.!" Amounts in categories that support both interstate
and intrastate services are divided between the jurisdictions using allocation factors that reflect relative
use or a fixed percentage.'?

B. Attempts at Jurisdictional Separations Reform and the Separations Freeze

7. In 1997, recognizing that “changes in the law, technology, and market structure of the
telecommunications industry” necessitated a thorough reevaluation of the jurisdictional separations
process, the Commission initiated a proceeding to comprehensively reform the separations rules.!* At the
same time, pursuant to section 410(c) of the Communications Act of 1934, as amended (the
Communications Act),'* the Commission referred the matter of jurisdictional separations reform to the
Joint Board for a recommended decision.!*> Section 410(c) requires the Commission to “refer any
proceeding regarding the jurisdictional separation of common carrier property and expenses between
interstate and intrastate operations, which it initiates pursuant to a notice of proposed rulemaking” to a
Joint Board.!® Section 410(c) further specifies that after such a referral the Joint Board “shall prepare a
recommended decision for prompt review and action by the Commission.”!’

8. Since the Commission initiated this proceeding in 1997, the Joint Board—comprised of
both State and federal members—has been attempting to develop recommendations for comprehensive
reform. In response to the Commission’s initial referral, the State members of the Joint Board filed a
report identifying issues they believed should be addressed.'® Over the years, the State members filed

8 47 CFR Part 36; see, e.g., id. § 36.1(c) (“The fundamental basis on which separations are made is the use of
telecommunications plant in [interstate and intrastate] operations.”).

9 Id. Part 69.

10Tn some instances, the incumbent LEC further disaggregates costs and revenues among subcategories. For
convenience, this Order uses “categories” to encompass both categories and subcategories.

1 For example, the costs of private line service that is wholly intrastate are directly assigned to the intrastate
jurisdiction. See 47 CFR § 36.154(a), (b).

12 For example, 25% of the message loop costs are allocated to the interstate jurisdiction and 75% of the costs to the
intrastate jurisdiction. See id. § 36.154(c).

13 1997 Separations Reform NPRM and Referral, 12 FCC Red at 22122, para. 2.

1447 U.S.C. § 410(c).

15 1997 Separations Reform NPRM and Referral, 12 FCC Red at 22124, para. 5.

1647 U.S.C. § 410(c).

171d.

18 State Members’ Report on Comprehensive Review of Separations, CC Docket No. 80-286 (filed Dec. 21, 1998).
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policy papers setting out options for reform, the Commission or the Joint Board sought comment, and the
Joint Board held hearings and meetings to consider the various proposals.'® In 2009, the Commission
made a second referral of comprehensive jurisdictional separations reform to the Joint Board and asked
that “the Joint Board prepare a recommended decision regarding whether, how, and when the
Commission’s jurisdictional separations rules should be modified.”?° In 2010, the State members of the
Joint Board submitted a limited interim proposal,?! and the Joint Board sought comment on their behalf.??
Despite two Commission referrals seeking a recommended decision on comprehensive separations
reform, the Joint Board has not advanced a recommended decision on comprehensive reform to the
Commission.

9. In the course of considering comprehensive reform, the Joint Board did issue a
recommendation, in 2000, that the Commission freeze the Part 36 category relationships and
jurisdictional allocation factors pending resolution of comprehensive reform.??> The Commission sought
comment on that Recommended Decision; and based on the record before it, the Commission adopted the
2001 Separations Freeze Order.* The Commission concluded that a freeze would stabilize the
separations process pending reform by minimizing any impact of cost shifts on separations results due to
circumstances—such as the growth of Internet usage, new technologies, and local competition—not
contemplated by the rules.”> The Commission also concluded that a freeze would simplify the separations
process by eliminating the need for many separations studies until separations reform was implemented.?

10. The Commission agreed with the Joint Board’s Recommended Decision to freeze all Part
36 category relationships and allocation factors for price cap carriers and to freeze all allocation factors
for rate-of-return carriers.”’” The Commission also agreed with the Joint Board that requiring rate-of-
return carriers to freeze their category relationships could potentially harm these carriers.?® The
Commission therefore provided rate-of-return carriers a one-time option to freeze their category
relationships, enabling each of these carriers to determine whether such a freeze would be beneficial

19 See, e.g., Letter from David J. Lynch, State Staff Chair, Federal-State Joint Board on Separations, to Magalie
Roman Salas, Secretary, FCC, CC Docket No. 80-286 (filed Dec. 17, 2001) (attaching “Options for Separations: A
Paper Prepared by the State Members of the Separations Joint Board”); Common Carrier Bureau Seeks Comment on
“Glide Path” Policy Paper Filed by State Members of the Federal-State Joint Board on Jurisdictional Separations,
CC Docket No. 80-286, Public Notice, 16 FCC Red 22551 (Com. Car. Bur. 2001); Federal-State Joint Board on
Jurisdictional Separations to Hold En Banc Hearing on Comprehensive Separations Reform, CC Docket No. 80-
286, Public Notice, 17 FCC Red 2179 (Com. Car. Bur. 2002).

20 Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report and
Order, 24 FCC Rced 6162, 6167, para. 15 (2009) (2009 Separations Freeze Extension Order and Second Referral).

21 Letter from Steve Kolbeck, State Chairman, Federal State Joint Board on Separations et al., to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 80-286, at 5-15 (filed Mar. 5, 2010).

22 Federal-State Joint Board on Separations Seeks Comment on Proposal for Interim Adjustments to Jurisdictional
Separations Allocation Factors and Category Relationships Pending Comprehensive Reform and Seeks Comment on
Comprehensive Reform, CC Docket No. 80-286, Public Notice, 25 FCC Red 3336 (Fed.-State Jt. Bd. 2010).

23 Joint Board Recommended Decision, 15 FCC Red 13160.

24 Comment Sought on Recommended Decision Issued by Federal-State Joint Board on Jurisdictional Separations,
CC Docket No. 80-286, Public Notice, 15 FCC Rcd. 25580 (Com. Car. Bur. 2000). See generally 2001 Separations
Freeze Order, 16 FCC Red 11382.

252001 Separations Freeze Order, 16 FCC Red at 11389, para. 12.
26 Id. at 11390, para. 14.
27 Id. at 11393, para. 18 (citing Joint Board Recommended Decision, 15 FCC Red at 13172, para. 20).
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“based on its own circumstances and investment plans.”” Presently, rate-of-return carriers in about 45
study areas operate under the category relationships freeze.

11. In the 2001 Separations Freeze Order, the Commission specified that the freeze would
last for five years or until the Commission completed comprehensive separations reform, whichever came
first.3* The Commission also concluded that, prior to the expiration of the five-year period, the
Commission would, in consultation with the Joint Board, determine whether the freeze period should be
extended.’! The Commission specified that “the determination of whether the freeze should be extended
at the end of the five-year period shall be based upon whether, and to what extent, comprehensive reform
of separations has been undertaken by that time.”?

12. Since then, the Commission has extended the separations freeze seven times, for periods
ranging from one year to three years, with the most recent extension set to expire on December 31,
2018.3 In advance of all but one of the freeze extensions, the Commission sought comment on extending
the freeze, but it has not referred the specific issue of freeze extensions to the Joint Board. In the 2009
Separations Freeze Extension Order and Second Referral, the Commission asked the Joint Board to
consider whether the Commission should allow carriers to unfreeze their separations category
relationships and requested that the Joint Board prepare a recommended decision on that matter.’* The
Joint Board has not made a recommendation on that request.

13. In repeatedly extending the freeze, the Commission has explained that the freeze would
stabilize and simplify the separations process while the Joint Board and the Commission continued to
work on separations reform.?> In its most recent freeze extension order, the Commission also explained
that an extension until December 31, 2018, would provide the Joint Board with sufficient time to consider
what effects the Commission’s reforms to the high-cost universal service program and intercarrier
compensation should have on the separations rules.*

14. Earlier this year, we issued a Further Notice of Proposed Rulemaking proposing to extend

28 Id. at 11393, para. 18 (citing Joint Board Recommended Decision, 15 FCC Red at 13172-73, para. 21).
2 Id. at 11394, para. 21.

30 Jd. at 11387-88, para. 9.

31]d. at 11397, para. 29.

21d.

33 See Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286,
Order and Further Notice of Proposed Rulemaking, 21 FCC Red 5516, 5517, 5523, paras. 1, 16 (2006) (2006
Separations Freeze Extension Order and Further Notice) (extending the initial separations freeze for three years,
through June 30, 2009); 2009 Separations Freeze Extension Order and Second Referral, 24 FCC Rcd at 6162, para.
1 (extending the separations freeze for one year through June 30, 2010); Jurisdictional Separations and Referral to
the Federal-State Joint Board, CC Docket No. 80-286, Report and Order, 25 FCC Rcd 6046, para. 1 (2010) (2010
Separations Freeze Extension Order) (extending the separations freeze for one year through June 30, 2011);
Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report
and Order, 26 FCC Red 7133, para. 1 (2011) (2011 Separations Freeze Extension Order) (extending the separations
freeze for one year through June 30, 2012); Jurisdictional Separations Reform and Referral to the Federal-State
Joint Board, CC Docket No. 80-286, Report and Order, 27 FCC Red 5593, para. 1 (2012) (2012 Separations Freeze
Extension Order) (extending the separations freeze for two years through June 30, 2014); Jurisdictional Separations
Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report and Order, 29 FCC Rcd 6470,
para. 1 (2014) (2014 Separations Freeze Extension Order) (extending the separations freeze for three years through
June 30, 2017); 2017 Separations Freeze Extension Order, 32 FCC Rcd at 4219, para. 1 (extending the separations
freeze for 18 months through December 30, 2018).

34 2009 Separations Freeze Extension Order and Second Referral, 24 FCC Red at 6166, 6168, 6171, paras. 14, 19,
29.
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the jurisdictional separations freeze for 15 years and inviting comment on that proposal.’” We also sought
comment on whether a shorter freeze extension would be preferable and on whether we should alter the
scope of the referral to the Joint Board regarding comprehensive separations reform.*® In so doing, we
recognized that the issues before the Joint Board are extremely complex and stated our preference not to
move forward on separations reform without a Joint Board recommendation on an approach to such
reform.? We also recognized that as a practical matter we would have to choose between extending the
separations freeze and requiring changes to long-unchanged allocation factors and, for some carriers,
category relationships to take effect on January 1, 2019.4

15. We also proposed and sought comment on allowing rate-of-return carriers that had
elected to freeze their category relationships in 2001 to opt out of that freeze.*' We explained that the
category relationships freeze has lasted 17 years instead of no more than five years as the Commission
and the Joint Board originally had contemplated. We also explained that since opting into the category
relationships freeze many rate-of-return carriers had invested in network upgrades or were considering
doing so, and that, as a result of the category relationships freeze, these carriers may be unable to recover
the costs of those investments from ratepayers that benefit from the upgrades or from the Universal
Service Fund.#? Consequently, we pointed out, these carriers may lack incentives to improve service and
deploy advanced technologies like broadband for their customers.*

C. Declining Applicability of Jurisdictional Separations Results

16. Over the course of the last decade, the jurisdictional separations rules have become
irrelevant to the carriers that provide most Americans with telecommunications services. The separations
rules were never applicable to wireless carriers.* In 2008, the Commission granted price cap carriers
forbearance from the separations rules;* and recently the Commission extended this forbearance to rate-
of-return carriers that receive fixed or model-based high-cost universal service support (fixed support
carriers) and that elect incentive regulation for their business data services.*® As a result, by the middle of

35 See, e.g., 2017 Separations Freeze Extension Order, 32 FCC Red at 4223, paras. 10-11; 2001 Separations Freeze
Order, 16 FCC Rcd at 11388-90, paras. 10, 12.

36 2017 Separations Freeze Extension Order, 32 FCC Red at 4223, para. 10.

37 Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Further Notice
of Proposed Rulemaking, FCC 18-99 (rel. July 18, 2018) (Further Notice).

38 Id. at 8, paras. 20, 22.

3 Id. at 7-8, paras. 17, 21.
40]d. at7, para. 17.

41[d. at 9, para. 23.

21d.

BId.

4 See 47 U.S.C. § 332(c)(3).

45 In 2008, the Commission conditionally granted petitions for forbearance from the Part 36 jurisdictional
separations rules to AT&T, BellSouth, Verizon, and Qwest. See Petition of AT&T Inc. for Forbearance under 47
U.S.C. § 160 from Enforcement of Certain of the Commission’s Cost Assignment Rules; Petition of BellSouth
Telecommunications, Inc. for Forbearance under 47 U.S.C. § 160 from Enforcement of Certain of the Commission’s
Cost Assignment Rules, WC Docket Nos. 07-21, 05-342, Memorandum Opinion and Order, 23 FCC Rcd 7302,
7307, para. 12 (2008); Service Quality, Customer Satisfaction, Infrastructure and Operating Data Gathering et al.,
WC Docket No. 08-190 et al., Memorandum Opinion and Order and Notice of Proposed Rulemaking, 23 FCC Rcd
13647, 13662-63, para. 27 (2008). In 2013, the Commission extended the conditional forbearance grant to the
remaining price cap incumbent LECs. Petition of USTelecom for Forbearance Under 47 U.S.C. § 160(c) from
Enforcement of Certain Legacy Telecommunications Regulations et al., WC Docket No. 12-61 et al., Memorandum
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next year, the separations rules will apply only to rate-of-return carriers serving about 800 study areas.*’

17. Even for the carriers that remain subject to the separations rules, separations results have
only limited applicability because of recent reforms by the Commission. As part of comprehensive
reform and modernization of the universal service and intercarrier compensation systems, the
Commission adopted rate caps (including a transition to bill-and-keep for certain rate elements) for
switched access services for rate-of-return carriers, thereby severing the relationship between costs and
switched access rates.*® In addition, in 2016, the Commission gave rate-of-return carriers the option of
receiving high-cost universal service support based on the Alternative Connect America Cost Model
(A-CAM).* More than 200 carriers opted to receive A-CAM support, which eliminated the need for
those carriers to perform cost studies that required jurisdictional separations to quantify the amount of
high-cost support for their common line offerings.® Also as part of universal service reform, the
Commission established rules to provide support for loop costs associated with broadband-only services
offered by rate-of-return carriers.’!

18. As a result of these reforms, the Commission currently uses separations results only for
carriers subject to rate-of-return regulation and only for the following limited purposes of calculating:
(a) business data services rates; (b) the charge assessed on residential and business lines, known as a
subscriber line charge, allowing carriers to recover part of the costs of providing access to the
telecommunications network; (c) the rate for Consumer Broadband-Only Loop service; and (d) the
interstate common line and Consumer Broadband-Only Loop support for non-fixed support carriers.>
The administrator of the universal service support program, the Universal Service Administrative
Company (USAC), also uses separations categorization results for calculating high-cost loop support for

Opinion and Order and Report and Order and Further Notice of Proposed Rulemaking and Second Further Notice of
Proposed Rulemaking, 28 FCC Red 7627, 7646-54, paras. 31-51 (2013), pet. for rev. denied sub nom. Verizon v.
FCC, 770 F.3d 961 (D.C. Cir. 2014). In 2017, the Commission terminated the conditions placed on these carriers
when they were granted forbearance. Comprehensive Review of the Part 32 Uniform System of Accounts;
Jurisdictional Separations and Referral to the Federal-State Joint Board, WC Docket No. 14-130, CC Docket No.
80-286, Report and Order, 32 FCC Red 1735, 1748-49, para. 44 (2017) (Part 32 Reform Order and Referral to the
Joint Board).

46 Regulation of Business Data Services for Rate-of-Return Local Exchange Carriers, WC Docket No. 17-144,
Report and Order, Further Notice of Proposed Rulemaking, and Second Further Notice of Proposed Rulemaking,
FCC 18-146, 7-13, paras. 16-30 (rel. Oct. 24, 2018) (Rate-of-Return Business Data Services Order). Fixed support
carriers include rate-of-return carriers that receive support based on the Alternative-Connect America Cost Model
(A-CAM carriers), rate-of-return carriers that receive fixed support under the Commission’s Alaska Plan, price cap
affiliated rate-of-return carriers receiving support based on the Connect America Cost Model, and rate-of-return
carriers that accept future offers of A-CAM support. Id. at 2 n.1. We refer to these carriers collectively as “fixed
support carriers.” The Commission also provided carriers subject to the category relationships freeze that accept
future offers of A-CAM support or otherwise transition away from legacy support mechanisms and elect incentive
regulation the opportunity to opt out of that freeze. Id. at 20, para. 45.

47 The separations rules do not apply to rate-of-return carriers that are “average schedule companies.” These
companies do not perform jurisdictional separations; they receive pool revenues, or settlements, from the National
Exchange Carrier Association, Inc. (NECA) for interstate telecommunications services based on a series of
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certain non-fixed support carriers, but without applying jurisdictional allocations.’® States also use
separations results to determine the amount of intrastate universal service support and to calculate
regulatory fees, and some states perform rate-of-return ratemaking using intrastate costs.

III. DISCUSSION

19. Based on the record before us, and cognizant of the impacts, both on rate-of-return
carriers subject to the separations freeze and on the Commission, of the seven separations freeze
extensions over the last 17 years, we now extend for up to six years the freeze on Part 36 category
relationships and jurisdictional cost allocation factors that the Commission adopted in the 20017
Separations Freeze Order. This extension will begin on January 1, 2019, and will continue until the
earlier of December 31, 2024, or the completion of comprehensive reform of the Part 36 jurisdictional
separations rules. We also provide carriers that opted to freeze their separations category relationships in
2001 a one-time opportunity to unfreeze and update those relationships so that they can categorize their
costs based on current circumstances.

A. Further Extending the Separations Freeze

20. We find, consistent with the recommendation of the State members of the Joint Board
and the overwhelming consensus among the commenters, that an extension of the separations freeze
beyond its scheduled December 31, 2018, expiration date will serve the public interest.>* As we
recognized in the Further Notice, this impending deadline compels us to make a choice between
extending the freeze further or allowing long-unused separations rules to take effect on January 1, 2019.%
We find that permitting the freeze to expire would impose significant burdens on rate-of-return carriers
that would far exceed the benefits, if any, of requiring those carriers to comply with rules that they have
not implemented since 2001.5¢

21. In particular, we agree with those commenters that argue that rate-of-return carriers,

statistical formulas, approved by the Commission, that approximate the amounts received by a similar cost
company. See 47 CFR § 69.606.

48 Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Red 17663 (2011) (USF/ICC Transformation Order), aff’d sub nom. In re: FCC 11-161, 753
F.3d 1015 (10th Cir. 2014).

49 See Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order, Order and Order on
Reconsideration, and Further Notice of Proposed Rulemaking, 31 FCC Red 3087, 3094-117, paras. 17-79 (2016)
(Rate-of-Return Reform Order); see also Connect America Fund, WC Docket No. 10-90, Report and Order and
Further Notice of Proposed Rulemaking, 31 FCC Rcd 13775 (2016).

30 See Wireline Competition Bureau Authorizes 182 Rate-of-Return Companies to Receive $454 Million Annually in
Alternative Connect America Cost Model Support to Expand Rural Broadband, WC Docket No. 10-90, Public
Notice, 32 FCC Rcd 842 (2017) (explaining a total of 207 rate-of-return carriers are authorized to receive model-
based support); Rate-of-Return Reform Order, 31 FCC Rcd at 3097, para. 21.

31 Rate-of-Return Reform Order, 31 FCC Red at 3119-24, paras. 86-94.

32 See Rate-of-Return Business Data Services Order at 8-9, para. 19; Rate-of-Return Reform Order, 31 FCC Red at
3118-21, paras. 82, 86-88; 47 CFR § 69.104 (end user common line charge for non-price cap incumbent LECs); id.
§ 69.132 (end user Consumer Broadband-Only Loop charge for non-price cap incumbent LECs).

3347 CFR § 54.1310.

34 State Joint Board Members Dec. 7, 2018 Ex Parte Letter at 1; see, e.g., Concerned Rural LECs Comments at 2-3
(supporting a fifteen-year extension); NECA Comments at 1 (same); NTCA Comments at 4 (same); WTA
Comments at 1 (same); USTelecom Comments at 3 (supporting permanent freeze); NARUC Comments at 1, 9, 25
(arguing for a two-year extension and a referral to the Joint Board prior to issuing the extension); Letter from Jeffrey
Ackerman et al., Chairman, Colorado Public Utility Commission, to Marlene H. Dortch, Secretary, FCC, CC Docket
No. 80-286, at 2 (Sept. 5, 2018) (Colorado PUC Sept. 5, 2018 Ex Parte Letter). But see Irregulators Comments at 3
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particularly smaller rural carriers, would find it extremely difficult, if not impossible, to perform all of the
studies needed for full compliance.”” The Commission has previously found that allowing the existing
freeze to lapse and frozen separations rules to be reinstated would impose undue instability and
administrative burdens on affected carriers.®® The record before us confirms that is still the case.

22. First, we agree with commenters that developing “traffic factors” to jurisdictionally
separate costs assigned to voice-related services is “an arcane science” and that, after 17 years of not
performing traffic factor studies, carriers would be required to incur substantial training and other costs to
reestablish the expertise necessary to perform them.* This expense would hit smaller, rural carriers with
limited resources the hardest.®® We cannot justify imposing such a burden on small carriers particularly
given that the impact of such traffic factors is continuing to diminish as investment in voice services
decreases due to growing deployment of broadband services.!

23. Moreover, as NTCA explains, even if full compliance were possible, “these smaller
providers would be forced to return to a regulatory environment that last operated in full nearly two
decades ago.” %> We cannot justify the costs of such compliance, given the outdated nature of the rules
with which these small providers would have to comply. Furthermore, as the Commission previously
explained, reinstating these largely outmoded rules in full measure could produce negative consequences
by causing significant disruptions in carriers’ regulated rates, cost recovery, and other operating
conditions.®

24, We therefore reject the Irregulators’ argument that we should not extend the freeze.*
The Irregulators express concern that the freeze has led “to improper decision-making at various levels,”
with, for example, State governments basing policy on obsolete numbers that over-allocate costs to the
intrastate jurisdiction.®® Yet, they fail to explain how ending the freeze would alleviate any such
misallocation. Instead, the Irregulators propose two options for completely revamping the jurisdictional

(arguing that the freeze “should not be extended”). We use “Irregulators” to refer jointly to the New Networks
Institute and the Irregulators.

35 Further Notice at 7, para. 17.

56 See, e.g., 2017 Separations Freeze Extension Order, 32 FCC Red at 4223, para. 11; 2001 Separations Freeze
Order, 16 FCC Rcd at 11390, para. 13.

57 See NECA Comments at 4-5 (explaining that “[a]fter 18 years of not performing such studies, it is highly
questionable whether small companies would be able to gain access to internal or external personnel with the
expertise needed to perform annual cost studies”); WTA Comments at 2 (observing that “17 years of retirements and
industry changes since the inception of the 2001 freeze have significantly reduced the availability and need for such
expertise”).

8 2017 Separations Freeze Extension Order, 32 FCC Red at 4223, para. 11 (citing commenters); see also 2014
Separations Freeze Extension Order, 29 FCC Rcd at 6474-75, para. 12; 2011 Separations Freeze Extension Order,
26 FCC Rcd at 7137-38, paras. 13-14.

39 Concerned Rural LECs Comments at 11; see also NECA Comments at 5; WTA Comments at 2.

60 See WTA May 24, 2017 Comments at 8-9. WTA notes that its typical member company only has 10-to-20 full-
time employees and serves fewer than 3,500 access lines in the aggregate and fewer than 500 access lines per
exchange. Id. at 2. Most of its members would have to engage consultants to analyze and calculate the impact upon
their operations. Id. at 3.

61 See Concerned Rural LECs Comments at 11.

62 NTCA Comments at 4.
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separations process.®® While those proposals may be useful to the Joint Board’s consideration of
comprehensive separations reform, they are beyond the scope of the question before us today of whether
we should extend the separations freeze before it expires at the end of this year.

25. We also find that another short-term freeze extension will not provide the Joint Board,
the Commission, and interested stakeholders sufficient time to complete comprehensive separations
reform. Indeed, several commenters support a fifteen-year freeze.®” By contrast, NARUC and the
Colorado PUC both advocate for a freeze of no more than two years.®® In considering how long to extend
the freeze, we agree with the State members of the Joint Board that an extension of up to six years is
appropriate.®® A freeze of up to six years balances the competing considerations—the difficulty of
comprehensive separations reform and the need to focus on that reform rather than on repeated freeze
extensions—better than a longer or shorter extension period.

26. The difficulty of comprehensively reforming the separations rules cannot be overstated.
The current rules focus on allocating between the interstate and intrastate jurisdictions the costs of circuit-
switched voice services provided over primarily copper networks.” Those rules have largely been in
place since 1969, with some revisions in 1987, and minor revisions earlier this year to harmonize the Part
36 rules with changes the Commission made to the Part 32 rules.”! Since the freeze was first put in place,
many rate-of-return carriers have converted much of their networks to packet-based technologies that
provide telecommunications, information, and video services over fiber facilities.”? Comprehensive
reform, as previously envisioned by the Commission, would entail rewriting the separations rules in a
manner that recognizes these technological changes and is consistent with changes to the high-cost
universal service program and intercarrier compensation systems.” As our track record of repeated
extensions demonstrates, such reform is not a short-term project.

27. Accordingly, we reject NARUC’s argument that we should extend the freeze “on an
interim basis for no more than two years to engage timely and substantively [with the Joint Board] on

93 2017 Separations Freeze Extension Order, 32 FCC Red at 4223, para. 11 (citing commenters).
%4 Trregulators Comments at 3.

9 Id.; see also id. at 7-8. Notably, the Irregulators” comments appear to focus on State treatment of Verizon’s and
other price cap carriers’ intrastate offerings. Id. passim. Because our separations rules do not apply to price cap
carriers, expiration or extension of the freeze will not affect State or federal treatment of price cap carriers.

% JId. at 8 (contending that instead of restarting “the entire study process” the Commission or the Joint Board either
“should undertake a study to arrive at a more accurate representative set of numbers, which would become a new
benchmark for state and federal use” or “reset the separations percentages based upon the actual percentages of
revenue generated in each jurisdiction”).

67 See, e.g., Concerned Rural LECs Comments at 2-3; NECA Comments at 1; NTCA Comments at 4; WTA
Comments at 1.

68 See NARUC Reply at 3; Colorado PUC Sept. 5, 2018 Ex Parte Letter at 2. Subsequently, the State members of
the Joint Board, including Colorado PUC Commissioner Wendy Moser, filed an ex parte letter recommending that
the Commission extend the current separations freeze rules for up to six years to allow more time for the Joint Board
to conclude its work on comprehensive separations reform. State Joint Board Members Dec. 7, 2018 Ex Parte
Letter at 1.

% State Joint Board Members Dec. 7, 2018 Ex Parte Letter at 1.
70 1997 Separations Reform NPRM and Referral, 12 FCC Red at 22125, 22128, paras. 8, 12.

"' Id. at 22125, para. 8; see generally Amendments of Part 67 (New Part 36) of the Commission’s Rules and
Establishment of a Federal-State Joint Board, CC Docket No. 86-297, Report and Order, 2 FCC Red 2639 (1987);
Comprehensive Review of the Part 32 Uniform System of Accounts; Jurisdictional Separations and Referral to the
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separations issues.”’* Given our past experience with short-term separations freezes and stalled attempts
at separations reform, we find that a two-year extension would almost certainly do nothing more than
continue the cycle of repeated short-term freeze extensions that has diverted industry, State, and
Commission resources away from substantive reform, forcing a break in whatever momentum toward
meaningful separations reform the Commission and the Joint Board achieve, long before that reform is
complete.”” We believe instead that an extension of up to six years makes separations reform more likely
because it will halt that cycle and provide sufficient time for the Joint Board to focus on short-term and
long-term steps toward comprehensive reform.

28. We also decline to extend the freeze indefinitely, as USTelecom urges.” USTelecom
argues that the separations rules “have become increasing[ly] irrelevant and unnecessary” and that we
should therefore focus on substantive intercarrier compensation and universal service reforms, rather than
on separations reform.”” Although we agree that the separations rules are irrelevant to price cap carriers,
they remain applicable to, and impose substantial obligations on, rate-of-return carriers serving about 800
study areas.”® We therefore believe that there is value to continuing to work towards reform of those
rules.

B. Allowing a One-Time Category Relationships Unfreeze

29. In the Rate-of-Return Business Data Services Order, we allowed carriers subject to the
category relationships freeze that receive model-based and other forms of fixed high-cost support and
elect incentive regulation for business data services to opt out of that freeze and update their category
relationships.” In this proceeding, we grant all other rate-of-return carriers operating under the category-
relationships freeze the opportunity to opt out of it and update their category relationships—enabling
those carriers to better recover network upgrade costs from ratepayers that benefit from those upgrades
and to take greater advantage of universal service programs that incent broadband deployment.

30. Category Relationships Unfreeze. The rate-of-return carriers that elected to freeze their
category relationships in 2001 did so based, in part, on the Commission’s representation that the freeze
would last no more than five years.?® Those carriers did not and could not have anticipated that the

Federal-State Joint Board, WC Docket No. 14-130, CC Docket No. 80-286, Report and Order, FCC 18-141 (rel.
Oct. 17, 2018) (Separations Harmonization Order).

2 See, e.g., Endeavor Comments at 3 (since 2001 Endeavor has “replaced outdated copper plant and invested in
Fiber-to-the-Home” technology); NARUC Comments at 4-5; Terral Comments at 5.

3 See 2017 Separations Freeze Extension Order, 32 FCC Red at 4223, para. 10; NTCA Comments at 4-5 n.12
(pointing out that “if the Commission revises its separations mechanisms, it will need to make a series of
corresponding and complex changes to a variety of ratemaking and cost recovery mechanisms predicated upon the
current framework to address the resulting shifts in costs”).

74 See NARUC Reply at 3; see also Colorado PUC Sept. 5, 2018 Ex Parte Letter at 2; NARUC Comments, Appx. A,
Resolution on FCC Release of Notice of Proposed Rulemaking on Separations, at 28.

75 See NTCA Comments at 5.
76 See USTelecom Comments at 2-3.
77 See id.

78 These carriers are all rate-of-return carriers other than average schedule companies. See National Exchange
Carrier Association, Inc., Proposed Modifications to the 1998-99 Interstate Average Schedule Formulas, Order on
Reconsideration and Order, 13 FCC Red 10116, 10118-19, para. 5 (Com. Car. Bur. 1997).

7 Rate-of-Return Business Data Services Order at 20, para. 45.

80 See, e.g., Concerned Rural LECs Comments at 4; Terral Comments at 3.
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category relationships freeze would be in place for more than 17 years.?! Yet, our current rules prohibit
carriers that elected the freeze from withdrawing from it.8? The result is that some, if not all, carriers with
frozen category relationships are unable to recover their business data services costs from business data
services customers or from NECA traffic sensitive pool settlements.®?

31. Rate-of-return carriers that chose to freeze their category relationships in 2001 assign
costs within Part 32 accounts to categories using their separations category relationships from 2000.
Consequently, these companies are still categorizing their costs based on the technologies and services
that were in place in 2000, instead of being able to adjust the amounts assigned to separations categories
to reflect current network costs and services. This circumstance, in turn, distorts revenue requirements
and resulting rates. Allowing carriers to unfreeze and update their category relationships will enable them
to more closely align their business data services and Consumer Broadband-Only Loop service rates with
the underlying costs of these services. It also will encourage those carriers to expand and upgrade their
networks, thus enhancing their capability to provide these services.

32. We also agree with commenters that allowing affected carriers to opt out of the freeze
will enable these carriers to take better advantage of universal service programs that promote broadband
growth.®* As commenters point out, the category relationships freeze undermines incentives for certain
carriers to move toward broadband-only services.?> Endeavor, for example, explains that, without an
opportunity to unfreeze and re-categorize investment levels, the ability of carriers to qualify for support of
broadband-capable network loops through the Connect America Fund — Broadband Loop Service (CAF-
BLS) program is significantly reduced.®® Unfreezing category relationships will allow a carrier to assign
broadband-only loop costs to the consumer broadband-only revenue requirement and also receive CAF-
BLS support based on these costs, as carriers seek to meet consumer demand for broadband-only lines.

33. In addition, consistent with our finding in the Rate-of-Return Business Data Services
Order and the consensus of commenters in this proceeding including the State Members of the Federal-
State Joint Board, we conclude that affected carriers should be given the flexibility to choose whether to
unfreeze their category relationships.’” Were we instead to require all affected carriers to unfreeze and
update their category relationships, the burden on some affected carriers could outweigh any potential
benefits. As the Commission has recognized, the size, cost structures, and investment patterns of rate-of-
return carriers vary widely.® Certain rate-of-return carriers’ cost structures may not have changed
significantly enough since the freeze began to warrant the administrative costs that these carriers would
incur in updating their category relationships, costs that would be borne by their customers and the high-
cost universal service support program.®® Other carriers may find that updating their category

81 See, e.g., ITTA Comments at 5-6; Pioneer Comments at 4.

82 See 47 CFR § 36.3(b).

83 Rate-of-Return Business Data Services Order at 21-22, para. 49.
84 See, e.g., WTA Comments at 6.

85 See, e.g., Endeavor Comments at 4; WTA Comments at 6.

86 Endeavor Comments at 4.

87 Rate-of-Return Business Data Services Order at 22, para. 51; see, e.g., NTCA Comments at 7, WTA Comments at
4; see also State Joint Board Members Dec. 7, 2018 Ex Parte Letter at 2 (recommending that the Commission
provide carriers with a one-time opportunity to unfreeze their separations category relationships).

88 Rate-of-Return Business Data Services Order at 22, para. 51; 2001 Separations Freeze Order, 16 FCC Red at
11393-94, paras. 18, 21.

8 See WTA Comments at 4-5 (pointing out that, in a small study area, the per-customer costs of the studies needed
to unfreeze category relationships “can outweigh any gains in the accuracy of cost allocations and any changes in
the resulting rates” that would otherwise benefit the company and its customers).
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relationships would disrupt business plans made based on a continuation of the category relationships
freeze since it has been in effect for such a long period.”® Allowing affected carriers the flexibility to
choose whether to unfreeze their category relationships properly recognizes that some carriers will
embrace the opportunity to more accurately categorize their investments, while others would find
updating their category relationships to be unduly costly or disruptive.®!

34, Consistent with Commission precedent, we adopt July 1, 2019, as the effective date for
opting out of the freeze.”> We find it important to implement the unfreeze option “efficiently and swiftly”
while at the same time giving carriers enough time to prepare.”> Commenters generally agree that July 1,
2019, is a reasonable effective date.”* We require that carriers currently in the NECA traffic-sensitive
pool notify NECA by March 1, 2019, of their decision to opt out of the category relationships freeze.?
This deadline provides the same advance notice that carriers exiting the NECA pool must give NECA
under section 69.3 of our rules.”® We also require carriers that file their own tariffs to provide the
Wireline Competition Bureau with notice of their intent to opt out of the category relationships freeze by
May 1, 2019.77

35. We find there is insufficient basis in the record to modify any other aspects of the
separations freeze. We sought detailed input on several other possible modifications to the freeze,
including whether carriers that unfreeze their category relationships should be permitted to refreeze them
and whether carriers that did not freeze their category relationships in 2001 should be permitted to freeze
them.” In addition, carriers now apportion their categorized costs using jurisdictional allocation factors
for the year 2000, and we sought input on whether we should allow or require carriers to reset these
factors using current data.” The record provides insufficient information, however, about the impact of
allowing such a reset of jurisdictional allocation factors or about how best to implement such a reset.
Moreover, requiring all rate-of-return carriers to reset their jurisdictional allocation factors would impose
substantial burdens on small rural carriers. And requiring or allowing all rate-of-return carriers to reset
their jurisdictional allocation factors would impose a substantial burden on NECA and the Commission in
reviewing such changes. Some commenters support other modifications to the separations freeze, such as
giving carriers the opportunity to unfreeze and then refreeze their category relationships.'® We agree

9 See, e.g., ITTA Comments at 3-4; NTCA Comments at 7, WTA Comments at 4.
o1 See, e.g., ITTA Comments at 3.

92 See Rate-of-Return Business Data Services Order at 42-43, paras. 117-18 (noting that “July 1 is the most efficient
effective date” for opting out of the category relationships freeze because our rules already require annual access
charge tariffs to be filed with a July 1 effective date, and thus carriers can use that filing to implement all tariff rate
changes at once); see also 2001 Separations Freeze Order, 16 FCC Rcd at 11397, para. 30 (adopting July 1, 2001 as
the effective date of the initial freeze).

92001 Separations Freeze Order, 16 FCC Red at 11397, para. 30.

9 Further Notice at 11, para. 32; see ITTA Comments at 6; NECA Comments at 7; WTA Comments at 4-5.
95 See Rate-of-Return Business Data Services Order at 43, para. 119.

% See 47 CFR § 69.3.

97 See Rate-of-Return Business Data Services Order at 43-44, para. 119.

9 Further Notice at 11-12, paras. 33, 36-37.

9 Id. at 12, para. 39.

100 See Concerned Rural LECs Comments at 10 (arguing that carriers that did not freeze their category relationships
in 2001 should have the option to do so now); ITTA Comments at 5 (supporting the unfreeze, refreeze, and first-
time freeze options); WTA Comments at 3-4 (supporting a one-time option to unfreeze and refreeze for carriers with
frozen category relationships and a one-time option to freeze for carriers that did not freeze their category
relationships in 2001).
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with NECA, however, that allowing companies to unfreeze and then refreeze their category relationships
would risk gamesmanship, a risk that we cannot adequately address on the current record.!®! Indeed, the
record lacks sufficient information to accurately assess the benefits and drawbacks of making changes to
the separations freeze, other than to the category relationships freeze.

36. Implementation of the Unfreeze. We adopt the suggestion that carriers that file their own
tariffs and unfreeze their category relationships be required to update their Part 36 category relationships
in new cost studies on which their interstate tariffed rates, other than switched access rates, will be based
going forward, beginning with the 2019 annual filing.'> Rate-of-return carriers subject to sections 61.38
and 61.39 of the Commission’s rules shall explain the impact of the unfreeze and describe these studies in
the “Description & Justification” sections of their filings.!® Carriers subject to section 61.38 shall include
the results of these studies in their tariff review plans.!®* Carriers subject to section 61.39 are not required
to submit the supporting data at the time of filing, but the Commission and interested parties may request
the data.!® NECA carriers that elect to unfreeze their category relationships must reflect these unfrozen
relationships in the cost studies on which their pool settlements are based beginning with the last six
months of studies for calendar year 2019.

37. We conclude, consistent with the view of nearly all commenters addressing the issue, that
we should take steps to prevent double-recovery of costs.!? Unfreezing separations category
relationships could result in a carrier’s recovery of the same costs through higher business data services
rates and unchanged switched access recovery. Updated category relationships will change the costs
assigned to common line, to interstate switched access, and to business data services. The USF/ICC
Transformation Order capped all interstate switched access rates at 2011 levels, subject to specified
reductions over time.'”” We do not with this action make changes to the carefully-balanced transition to
bill-and-keep set forth in that Order. Unless cost reductions to interstate switched access are reflected in
a carrier’s revised base period revenue, however, a carrier will over-recover costs through its capped
interstate switched access rates.!%

38. To prevent this over-recovery, we follow the approach we took in the Rate-of-Return
Business Data Services Order.'” There, we adopted a method similar to the approach the Bureau
followed in waiving the category relationships freeze in the Eastex Waiver Order, which commenters
generally agree is a reasonable approach to prevent double-recovery.''® Thus, a carrier subject to sections
61.38 or 61.39 of our rules must calculate the difference between the interstate switched access costs in

101 See NECA Comments at 7.

102 See WTA Comments at 4 (noting as an option that carriers “calculate their unfrozen category relationships going
forward using the same types of studies and procedures employed by those [rural LEC] study areas that did not
freeze their category relationships in 2001”).

10347 CFR §§ 61.38-39.
104 14 § 61.38.
105 1d. § 61.39(b).

106 Concerned Rural LECs Comments at 8-9; Endeavor Comments at 5; NECA Comments at 6; NTCA Comments at
6; Terral Comments at 12; WTA Comments at 6. But see ITTA Comments at 6-7.

07 USF/ICC Transformation Order, 26 FCC Red at 17678, para. 39.
108 See Rate-of-Return Business Data Services Order at 24, para. 57.
109 14 at 24-25, paras. 57-60.

110 Petition by Eastex Telephone Cooperative, Inc. Pursuant to 47 C.F.R. Sections 36.3, 36.123-126, 36.152-157,
and 36.372-382 for Commission Approval to Unfreeze Part 36 Category Relationships, CC Docket No. 80-286,
Order, 27 FCC Red 6357 (WCB 2012) (Eastex Waiver Order); see, e.g., Endeavor Comments at 5; NTCA
Comments at 6.
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two cost studies—one based on unfrozen category relationships that is the basis for its tariff-year 2019-
2020 rates and a second study that is the same except that it is based on frozen category relationships.'!!
Each carrier must then adjust its base period revenue by an amount equal to the interstate switched access
cost difference between the two cost studies before applying the annual 5% reduction to the base period
revenue, as required by the USF/ICC Transformation Order.''?

39. A carrier that participates in the NECA interstate switched access tariff must report to
NECA the interstate switched access cost difference between the two calendar year 2018 studies and its
base period revenue as revised to reflect the cost difference. These procedures protect both carriers and
customers from any unintended consequences of unfreezing category relationships. Finally, we require
NECA to reflect these base period revenue changes in its settlement procedures.

40. We find that these measures provide a reasonable and not unduly burdensome method for
preventing double-recovery of costs when a carrier chooses to unfreeze its category relationships. Each
carrier will need to perform detailed calculations to implement its choice to update category relationships.
Because we have an obligation to protect ratepayers against the harms of double-recovery, we reject
ITTA’s assertion that the procedure carriers are required to follow to prevent double-recovery is too
burdensome, particularly since ITTA poses no alternative.!''?

C. Declining to Alter the Scope of the Referral

41. We decline to alter the scope of the referral to the Joint Board, and instead ask the Joint
Board to adopt an incremental approach to separations reform by focusing first on cleaning up the
existing separations rules and then on long-term steps toward comprehensive reform of the remaining
rules. As previously articulated by the Commission, those issues include whether the separations rules
are still needed,''* whether specific separations categories should be consolidated or disaggregated,''s and
how certain types of costs should be allocated between the jurisdictions.!’® Although the Commission has
never retreated from its goal of comprehensive separations reform, over the years it has asked the Joint
Board to focus on certain specific issues within that broad area.!'” Most recently, the Commission
referred to the Joint Board the harmonization of the Commission’s Part 32 jurisdictional separations rules
with previous amendments to its Part 32 accounting rules and asked the Joint Board to issue a
recommended decision on that matter.!'® The Joint Board issued its Recommended Decision eight

1T See Rate-of-Return Business Data Services Order at 24, paras. 56-58. Carriers subject to section 61.38 rules set
their rates to recover projected costs. As part of its annual tariff filing, each of these carriers is required to submit an
historical cost study for the most recent 12-month period, and a study containing a projection of costs for a
representative 12-month period. 47 CFR 61.38(b)(1). We require that each such carrier that chooses to update its
category relationships use the updated relationships in the historical cost study its submits with its annual filing for
tariff-year 2018-2019 and apply these updated relationships in its study of projected costs. The carrier must base the
difference between the interstate switched access costs (calculated in order to adjust base period revenue) on the
costs in the historical cost study that reflects unfrozen category relationships and the costs in a second study that is
the same except that it reflects frozen category relationships. See 47 CFR § 61.38(b)(1)(i), (ii); see also Rate-of-
Return Business Data Services Order at 24, para. 56.

112 See USF/ICC Transformation Order, 26 FCC Red at 17678, para. 39.

113 See ITTA Comments at 6-7.

114 1997 Separations Reform NPRM and Referral, 12 FCC Red at 22136-41, paras. 32-42.

15 Id. at 22147-49, paras. 55-61.

116 Jd. at 22154-62, paras. 74-92.

117 See, e.g., 2009 Separations Freeze Extension Order and Second Referral, 24 FCC Red at 6167-69, paras. 15-20.
118 Part 32 Reform Order and Referral to the Joint Board, 32 FCC Rcd at 1749, para. 46.
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months after receiving that referral;!!® and, after seeking public comment on the Joint Board’s
recommendations,'?’ the Commission amended its separations rules consistent with those
recommendations.'?!

42. Therefore, rather than narrowing the scope of the separations reform referral, we believe
that the best course is to ask the Joint Board to focus on certain discrete issues in the short term. First,
should we amend the separations rules to recognize that price cap carriers and rate-of-return carriers that
have adopted the new incentive regulation framework for their business data services offerings are not
subject to them—an action that would recognize the Commission’s forbearance from application of the
separations rules to these carriers?'??> Second, given that the separations rules apply only to certain rate-
of-return carriers and only for certain purposes, are there rules or recordkeeping requirements that we
should modify or eliminate in light of the freeze extension of up to six years? In highlighting these
issues, we hope to draw on our recent experience with the Joint Board in amending the Part 36
separations rules to harmonize them with changes in the Part 32 accounting rules.

43. Longer term, we continue to seek the Joint Board’s recommendations on how we might
replace the existing jurisdictional separations process with a simplified system for reasonably allocating
costs between the interstate and intrastate jurisdictions. We agree with NARUC that the existing
separations rules, which presume circuit-switched, primarily voice networks, require updating to reflect
today’s network configurations and mix of broadband, video, and voice services.!?> We also share
NARUC’s and the Irregulators’ concern that those rules necessarily misallocate network costs.'>* We
know that any changes to the separations rules will need to be harmonized with the Commission’s
reforms to the universal service, intercarrier compensation, and business data services rules.!?* Indeed, we
extend the separations freeze for up to six years to free resources to address these and other long-term
separations problems. We look forward to working with the Joint Board in a more directed manner,
addressing these important issues step-by-step. By addressing the separations procedures in a concerted
fashion—through substantive reforms of the universal service, intercarrier compensation, and business
data services rules on one hand, and focused revisions of specific areas in the separations rules on the
other—we hope to resolve the complex separations issues that have proven so challenging well before the
end of the maximum six-year extension period.

D. Consistency with the Communications Act

44, We reject NARUC s assertion that because we did not refer or receive a recommended
decision from the Joint Board on the specific proposal to extend the freeze for 15 years, and because we
did not receive a recommended decision from the Joint Board on allowing carriers subject to the category

119 See Comprehensive Review of the Part 32 Uniform System of Accounts; Jurisdictional Separations and Referral
to the Federal-State Joint Board, WC Docket No. 14-130, CC Docket No. 80-286, Recommended Decision, 32 FCC
Red 8678 (Fed.-State Jt. Bd. 2017).

120 See Comprehensive Review of the Part 32 Uniform System of Accounts; Jurisdictional Separations and Referral
to the Federal-State Joint Board, WC Docket No. 14-130, CC Docket No. 80-286, Notice of Proposed Rulemaking,
FCC 18-22 (rel. Feb. 22, 2018).

121 See Separations Harmonization Order at 2-3, paras. 5-7 (amending the separations rules 19 months after
referring the matter to the Joint Board).

122 Rate-of-Return Business Data Services Order at 45-50, paras. 125-37.

12 NARUC Comments at 4-5; see Endeavor Comments at 3 (since 2001 Endeavor has “replaced outdated copper
plant and invested in Fiber-to-the-Home” technology); Terral Comments at 5; USTelecom Comments at 2.

124 NARUC Comments at 18; see Irregulators Comments at 3-8.

125 See, e.g., USF/ICC Transformation Order, 26 FCC Red 17663; Rate-of-Return Reform Order, 31 FCC Red at
3094-117, paras. 17-79; Business Data Services in an Internet Protocol Environment et al., Report and Order, WC
Docket No. 16-143 et al., 32 FCC Red 3459 (2017).
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relationships freeze the opportunity to update their category relationships, we are violating section 410(c)
of the Communications Act.'?¢ In so arguing, NARUC ignores the fact that the Commission has twice
referred comprehensive separations reform to the Joint Board.'?”” The Joint Board clearly understood that
these referrals encompassed a separations freeze; otherwise it would have sought an additional referral
before recommending the initial freeze.!?® Moreover in 2009, the Commission referred the specific
question of whether to allow carriers subject to the category relationships freeze the opportunity to
unfreeze those relationships.!? The Joint Board has never come to a recommended decision on the latter
referral, and the only Recommended Decision the Joint Board has issued addressing any part of either
comprehensive reform referral was the decision the Joint Board issued in 2000 recommending a
separations freeze.'* Following the Joint Board recommendation, the Commission adopted the
separations freeze and recognized that it might need to extend the freeze if comprehensive reform were
not completed before the freeze expired.'?!

45. Because the Commission has not completed comprehensive reform, consistent with the
Commission’s 2001 Separations Freeze Order, the Commission has extended the separations freeze
seven times without an additional referral to, or receiving an additional recommended decision from, the
Joint Board.'3? The first time the Commission extended the freeze it explicitly found that the extension
was within the scope of the Joint Board’s previous recommendation.!*> NARUC’s assertion that the
Commission found in 2001 that it would be required to receive a specific recommendation from the Joint
Board on each extension of the separations freeze is plainly wrong.!** The Commission committed to
consulting with the Joint Board on extensions of the initial five-year freeze; it did not commit to referring
freeze extensions to the Joint Board.'*> For their part, State members of the Joint Board have repeatedly
submitted letters supporting the freeze extensions; and, as part of this proceeding, the current State
members recommend that we extend the separations freeze for up to six years and allow carriers a one-
time opportunity to unfreeze their category relationships.!3

126 47 U.S.C. § 410(c); NARUC Reply at 2-5, 11; see NARUC Comments at 8-9; 15-16; see also Colorado PUC
Sept. 5, 2018 Ex Parte Letter at 1 (stating that section 410(c) unambiguously requires that the Commission shall
refer changes in the separations rules to the Joint Board for a recommended decision and the Commission “should
not act . . . absent a Joint Board recommendation”).

1271997 Separations Reform NPRM and Referral at 22124, para. 5; 2009 Separations Freeze Order and Second
Referral, 24 FCC Rced at 6167, para. 15 (again asking the Joint Board “to consider comprehensive jurisdictional
separations reform”).

128 See Joint Board Recommended Decision, 15 FCC Red 13160; compare State Members’ Report on
Comprehensive Review of Separations, CC Docket No. 80-286, at 1 (filed Dec. 21, 1998) (stating that the initial
comprehensive reform referral “encompasses a broad range of issues” and is “not limited to those contained in the
initial NPRM”) with id. at 15 (recommending that the Joint Board consider a separations freeze “as an interim step
to comprehensive separations reform”).

1292009 Separations Freeze Order and Second Referral, 24 FCC Red at 6162, 6166, 6168, 6171, paras. 14, 19, 29;
see Letter from James B. Ramsay, General Counsel, NARUC, to Marlene H. Dortch, Secretary, FCC, CC Docket
No. 80-286, at 6 (filed Sept. 19, 2018) (acknowledging that the issue whether to allow carriers to opt out of the
category relationships freeze is “squarely within the scope of the existing referral”); ¢/ NARUC Comments at 23
(asserting that the “FCC should make clear the FNPRM’s ‘onetime category unfreeze option’ proposals are within
the scope of the current referral”).

130 See Joint Board Recommended Decision, 15 FCC Red 13160.
1312001 Separations Freeze Order, 16 FCC Red at 11383, 11397, paras. 2, 29.

132 See 2006 Separations Freeze Extension Order, 21 FCC Red at 5523-25, paras. 18-21 (no referral to the Joint

Board, no notice and comment proceeding, and no recommended decision from the Joint Board); 2009 Separations
Freeze Extension Order and Second Referral, 24 FCC Red 6162 (no referral to and no recommended decision from
the Joint Board); 2010 Separations Freeze Extension Order, 25 FCC Rcd 6046 (no referral to and no recommended
decision from the Joint Board); 2011 Separations Freeze Extension Order, 26 FCC Red 7133 (no referral to and no
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46. In its comments, NARUC attempts to distinguish the proposed 15-year freeze from
earlier, shorter freeze extensions by arguing that a freeze of up to 15 years is the “policy equivalent” of a
permanent freeze.'?” Our decision to extend the freeze for only six years should alleviate NARUC’s
concern. Moreover, our decision to extend the freeze for up to six years is consistent with the
recommendation of the State members of the Joint Board and informed by the record of this proceeding
and by the Joint Board’s failure to reach a recommendation on comprehensive reform for the last 21
years. Furthermore, the freeze we adopt today is not permanent; it will expire on a date certain absent
further action by the Commission.

47. Regarding the Commission’s 2001 pledge to “consult[] with the Joint Board” to
“determine whether the freeze period shall be extended,”!?® the notice and comment and ex parte periods
for the Further Notice provided ample opportunity for the Joint Board, including its State members, to
voice their opinions on the extension. The State members of the Joint Board have taken the opportunity
to engage in extensive discussions with all the other Joint Board members.'* These discussions meet any
obligation the Commission may have under section 410(c) to afford the State members of the Joint Board
an opportunity to participate in the Commission’s deliberations on this Order.!40

48. Moreover, given the lack of action by the Joint Board on the Commission’s two referrals
of comprehensive reform and separate referral of an unfreeze of the category relationships and the
recommendations of the State Joint Board members,!#! our actions today are necessary and appropriate.
Section 410(c) directs that, after a referral, the Joint Board “shall prepare a recommended decision for
prompt review and action by the Commission.”'#> Nothing in section 410(c) obligates the Commission to
wait indefinitely for a recommended decision before acting. We conclude that the only reasonable
interpretation of the statutory language allows the Commission to act unilaterally where, as here, issues
have been pending before the Joint Board for many years without a recommended decision. Any contrary
interpretation would allow the Joint Board to indefinitely delay Commission action. Congress could not
have intended that result while requiring that the Commission act promptly once the Joint Board issues a

recommended decision from the Joint Board); 2012 Separations Freeze Extension Order, 27 FCC Rcd 5593 (no
referral to and no recommended decision from the Joint Board); 2014 Separations Freeze Extension Order, 29 FCC
Red 6470 (no referral to and no recommended decision from the Joint Board); 2017 Separations Freeze Extension
Order, 32 FCC Rcd 4219 (no referral to and no recommended decision from the Joint Board).

133 See 2006 Separations Freeze Extension Order,21 FCC Red at 5525, para. 21.
134 See NARUC Comments at 10, 15-16; NARUC Reply at 5.
135 2001 Separations Freeze Order, 16 FCC Red at 11397, para. 29.

136 See Letter from Steve Kolbeck, State Chair, Federal-State Joint Board on Jurisdictional Separations, et al., to
Marlene H. Dortch, Secretary, FCC, CC Docket No. 80-286, at 1 (Apr. 17, 2009); Letter from Steve Kolbeck, State
Chair, Federal-State Joint Board on Jurisdictional Separations, et al., to Marlene H. Dortch, Secretary, FCC, CC
Docket No. 80-286, at 1 (Mar. 18, 2011); Letter from John D. Burke, State Chair, Federal-State Joint Board on
Jurisdictional Separations, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 80-286, at 1 (Mar. 31, 2014);
State Joint Board Members Dec. 7, 2018 Ex Parte Letter at 1-2. The Joint Board also sent a letter supporting the
first extension of the freeze but did not request a referral. See Letter from Deborah Taylor Tate, Chair, Federal-State
Joint Board on Separations, and Paul Kjellander, State Chair, Federal-State Joint Board on Separations, to Marlene
H. Dortch, Secretary, FCC, CC Docket No. 80-286, at 1 (Apr. 18, 2006) (Joint Board Apr. 18, 2006 Letter).

137 NARUC Comments at 15.

138 See 2001 Separations Freeze Order, 16 FCC Red at 11397, paras. 28-29; Colorado PUC Sept. 5, 2018 Ex Parte
Letter at 1-2.

139 State Joint Board Members Dec. 7, 2018 Ex Parte Letter at 1.

140 See 47 U.S.C. § 410(c) (requiring that ’[t]he Commission shall also afford the State members of the Joint Board
an opportunity to participate in its deliberations, but not vote, when it has under consideration the recommended
decision of the Joint Board or any further decisional action that may be required in the proceeding”); NARUC
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recommended decision.'#?

49. Reducing the length of the freeze extension should also alleviate NARUC’s concern that
extending the freeze for up to 15 years would result in unjust and unreasonable rates because of the frozen
allocation of the underlying costs to the interstate and intrastate jurisdictions.'* A freeze extension of up
to six years will free up resources to address whether the separations rules produce reasonable results
within the meaning of section 201(b) of the Communications Act and determine the proper methodology
if the rules need to be revised.'* This is no easy undertaking, given the need to ensure that any changes
to the separations rules are consistent with our high-cost universal service and intercarrier compensation
rules.'¥¢ Although we agree with NARUC on the need for separations reform, we find that extending the
freeze for up to six years will accelerate that reform. Accordingly, we find that a freeze extension of up to
six years, in combination with a one-time option to unfreeze category relationships, will increase the
Commission’s and the Joint Board’s ability to ensure just and reasonable rates.

E. Waiver Petitions

50. In 2012 and 2013, respectively, Terral Telephone Company, Inc. (Terral) and Pioneer
Telephone Cooperative, Inc. (Pioneer) filed petitions seeking waiver of the Commission’s separations
category relationships freeze rules.'¥” Because this Order allows all carriers currently subject to the
category relationships freeze to unfreeze and update their separations category relationships, we dismiss
Terral’s and Pioneer’s petitions as moot.

Iv. WAIVER

51. On our own motion, in the event that a summary of the Separations Freeze Extension
Report and Order that we adopt today is not published in the Federal Register by December 31, 2018, we
waive the jurisdictional separations rules to the extent that they would require carriers to update their
category relationships and cost allocation factors. The Commission’s rules may be waived for good cause
shown.!¥® The Commission may exercise its discretion to waive a rule where the particular facts make

Comments at 16 (arguing that the Commission “should follow past practice and engage the State members to discuss
the appropriate length of a freeze under the ‘deliberative privilege’” in section 410(c)); NARUC Reply at 5 (same).

141 State Joint Board Members Dec. 7, 2018 Ex Parte Letter at 1-2.

14247 U.S.C. § 410(c); see also In re FCC 11-161, 753 F.3d at 1086 (finding the Commission has “the authority and
discretion” to make the determination that a particular proceeding concerns substantive jurisdictional separations
reform); Crocket Telephone Co. v. FCC, 963 F.2d 1564, 1571 (D.C. Cir. 1992) (concluding the procedures outlined
in sections 221(c) and 410(c) of the Communications Act “are mandatory when the Commission chooses to adopt a
formal separations methodology™); State Corp. Comm ’'n of the State of Kansas v. FCC, 787 F.2d 1421, 1426 (10th
Cir. 1986) (noting that the limits placed on State members in section 410(c) “confirm[] the purely advisory role of
the states”).

143 Rate-of-Return Business Data Services Order at 23, para. 54.
144 See NARUC Comments at 17-23.
14547 U.S.C. § 201(b).

146 NTCA Comments at 4-5 n.12 (observing that simply unfreezing the separations rules may result in unjust and
unreasonable rates because reforms of cost recovery mechanisms since 2001 were all aimed at promoting just and
reasonable rates).

147 Petition of Pioneer Telephone Cooperative, Inc. for Waiver of 47 CFR Sections 36.3, 36.123-126, 36.141,
36.152-157, 36.191 and 36.372-382 to Unfieeze Part 36 Category Relationships, CC Docket No. 80-286 (filed Mar.
22, 2013); Terral Telephone Company, Inc., Petition for Waiver of 47 CFR Sections 36.3, 36.123-126, 36-141,
36.152-157, 36.191 and 36.372-382 to Unfireeze Part 36 Category Relationships, CC Docket No. 80-286 (filed Aug.
29,2012).

148 47 CFR § 1.3.
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strict compliance inconsistent with the public interest.'* Waiver of the Commission’s rules is therefore
appropriate only if special circumstances warrant a deviation from the general rule and such deviation
will serve the public interest.!°

52. In this case, we have already found that an extension of the separations rules freeze,
subject to certain modifications, is warranted, and that extension will become effective upon publication
of a summary of the Separations Freeze Extension Order in the Federal Register.’>! We cannot ensure
publication by December 31, 2018 when the current extension expires, but requiring that carriers use
updated category relationships and allocation factors for a short period of time between the expiration of
the current separations freeze extension and publication of the new extension would impose significant
and unjustifiable burdens on rate-of-return carriers while providing no countervailing benefit.'>> Under
these circumstances, deviation from the rules is warranted and will serve the public interest. Pursuant to
this waiver, carriers may continue applying the same separations category relationships and allocation
factors they have used during the freeze. This waiver would expire on the date of publication in the
Federal Register of a summary of the Separations Freeze Extension Order we adopt today.

V. PROCEDURAL MATTERS

53. Paperwork Reduction Act Analysis. This document contains new or modified
information collection requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law
104-13.'33 It will be submitted to the Office of Management and Budget (OMB) for review under section
3507(d) of the PRA. OMB, the general public, and other Federal agencies are invited to comment on the
new information collection requirements contained in this proceeding. In addition, we note that pursuant
to the Small Business Paperwork Relief Act of 2002,'5* we sought specific comment on how the
Commission might further reduce the information collection burden for small business concerns with
fewer than 25 employees.!> We describe impacts that might affect small businesses, which includes most
businesses with fewer than 25 employees, in the Final Regulatory Flexibility Analysis in Appendix B.

54. Congressional Review Act. The Commission will send a copy of this Report and Order to
Congress and the Government Accountability Office pursuant to the Congressional Review Act.!>

55. Final Regulatory Flexibility Act Analysis. The Regulatory Flexibility Act of 1980 (RFA)
requires that an agency prepare a regulatory flexibility analysis for notice and comment rulemakings,
unless the agency certifies that “the rule will not, if promulgated, have a significant economic impact on a
substantial number of small entities.”’s” Accordingly, we have prepared a Final Regulatory Flexibility
Analysis (FRFA) concerning the possible impact of the rule changes contained in the Report and Order on
small entities.!”® The FRFA is set forth in Appendix B.

149 Northeast Cellular Telephone Co. v. FCC, 897 F.2d. 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular).

150 The Commission may, on an individual basis, take into account considerations of hardship, equity, or more
effective implementation of overall policy. WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast
Cellular, 897 F.2d at 1166.

151 See infra para. 57 (Effective Date).

152 See supra paras. 21-23.

153 See 44 U.S.C. §§ 3501-21.

154 public Law 107-198, see 44 U.S.C. § 3506(c)(4).

155 Further Notice at 14, para. 44. No comments were filed in response to our request.
156 See 5 U.S.C. § 801(a)(1)(A).

1575 U.S.C. § 605(b).

158 See 5 U.S.C. § 604.
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56. Contact Person. For further information regarding this proceeding, contact Marv Sacks,
Pricing Policy Division, Wireline Competition Bureau, at (202) 418-2017, or marvin.sacks@fcc.gov.

57. Effective Date. We find good cause to make the extension of the separations freeze
effective immediately upon publication of a summary of this Report and Order in the Federal Register.!'®
The current freeze is scheduled to expire on December 31, 2018. To avoid unnecessary disruption to
carriers subject to the separations rules, we preserve the status quo by making the extension of the freeze
effective upon publication and granting a waiver in the event that the extension is not in effect by
December 31, 2018.

VI ORDERING CLAUSES

58. Accordingly, IT IS ORDERED that, pursuant to the authority contained in sections 1, 4(i)
and (j), 201, 205, 220, 221(c), 254, 303(r), 403, and 410 of the Communications Act of 1934, as
amended, 47 U.S.C. §§ 151, 154(i) and (j), 201, 205, 220, 221(c), 254, 303(r), 403, 410, this Report and
Order IS ADOPTED.

59. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1, 4(i)
and (j), 201, 205, 220, 221(c), 254, 303(r), 403, and 410 of the Communications Act of 1934, as
amended, 47 U.S.C. §§ 151, 154(i) and (j), 201, 205, 220, 221(c), 254, 303(r), 403, 410, and Part 36 of
the Commission’s rules, 47 CFR Part 36, IS AMENDED as set forth in Appendix A.

60. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1, 4(i)
and (j), 201, 205, 220, 221(c), 254, 303(r), 403, and 410 of the Communications Act of 1934, as
amended, 47 U.S.C. §§ 151, 154(i) and (j), 201, 205, 220, 221(c), 254, 303(r), 403, 410, except as
otherwise provided in this Order, the amendments to 47 CFR Part 36 set forth in Appendix A shall be
effective on the date of publication of a summary of this Order in the Federal Register.

61. IT IS FURTHER ORDERED that the amendments to 47 CFR § 36.3(b) specified in
Appendix A, which contains new or modified information collection requirements that require approval
by the OMB under the Paperwork Reduction Act, WILL BECOME EFFECTIVE after OMB review and
approval, on the effective date specified in a notice that the Commission will publish in the Federal
Register announcing such approval and effective date.

62. IT IS FURTHER ORDERED that, pursuant to sections 1, 4(i) and (j), 201, 205, 220,
221(c), 254, 303(r), 403, and 410 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151,
154(i) and (j), 201, 205, 220, 221(c), 254, 303(r), 403, 410, Terral Telephone Company, Inc.’s Petition for
Waiver in CC Docket No. 80-286 and Pioneer Telephone Cooperative, Inc.’s Petition for Waiver in CC
Docket No. 80-286 ARE DISMISSED as moot.

63. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1, 4(i)
and (j), 201, 205, 220, 221(c), 254, 303(r), 403, and 410 of the Communications Act of 1934, as
amended, 47 U.S.C. §§ 151, 154(i) and (j), 201, 205, 220, 221(c), 254, 303(r), 403, 410, and section 1.3
of the Commission’s rules, 47 CFR § 1.3, the Part 36 category relationships and jurisdictional cost
allocation rules, 47 CFR Part 36, set to take effect on January 1, 2019, ARE WAIVED to the extent
described above.

64. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order, including
the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration.

1595 U.S.C. § 553(d)(3).
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65. IT IS FURTHER ORDERED that the Commission SHALL SEND a copy of this Report
and Order to Congress and the Government Accountability Office pursuant to the Congressional Review
Act.'e0

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

160 See 5 U.S.C. § 801(a)(1)(A).
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APPENDIX A
FINAL RULES

For the reasons set forth above, the Federal Communications Commission amends 47 CFR part 36 as
follows:

PART 36—JURISDICTIONAL SEPARATIONS PROCEDURES; STANDARD PROCEDURES
FOR SEPARATING TELECOMMUNICATIONS PROPERTY COSTS, REVENUES,
EXPENSES, TAXES AND RESERVES FOR TELECOMMUNICATIONS COMPANIES

1. The authority citation for part 36 continues to read as follows:

AUTHORITY: 47 U.S.C. 151, 152, 154(i) and (j), 201, 205, 220, 221(c), 254, 303(r), 403, 410, and 1302
unless otherwise noted.

2. Revise § 36.3(b) to read as follows:

§ 36.3 Freezing of jurisdictional separations category relationships and/or allocation factors.
* % k %k %

(b) Effective July 1, 2001, through December 31, 2024, local exchange carriers subject to price cap
regulation, pursuant to § 61.41 of this chapter, shall assign costs from the part 32 accounts to the
separations categories/sub-categories, as specified herein, based on the percentage relationships
of the categorized/sub-categorized costs to their associated part 32 accounts for the twelve-month
period ending December 31, 2000. If a part 32 account for separations purposes is categorized
into more than one category, the percentage relationship among the categories shall be utilized as
well. Local exchange carriers that invest in types of telecommunications plant during the period
July 1, 2001, through December 31, 2024, for which it had no separations category investment for
the twelve-month period ending December 31, 2000, shall assign such investment to separations
categories in accordance with the separations procedures in effect as of December 31, 2000.
Local exchange carriers not subject to price cap regulation, pursuant to § 61.41 of this chapter,
may elect to be subject to the provisions of paragraph (b) of this section. Such election must be
made prior to July 1, 2001. Any local exchange carrier that is subject to § 69.3(e) of this chapter
and that elected to be subject to paragraph (b) of this section may withdraw from that election by
notifying the Commission by May 1, 2019, of its intent to withdraw from that election, and that
withdrawal will be effective as of July 1, 2019. Any local exchange carrier that participates in an
Association tariff, pursuant to § 69.601 et seq. of this chapter, and that elected to be subject to
paragraph (b) of this section may withdraw from that election by notifying the Association by
March 1, 2019, of such intent. Subject to these two exceptions, local exchange carriers that
previously elected to become subject to paragraph (b) shall not be eligible to withdraw from such
regulation for the duration of the freeze.

sk osk sk sk sk

3. Amend § 36.126(b)(5) by removing the date “June 30, 2014” and adding in its place
“December 31, 2024.”

4. In 47 CFR part 36, remove the date “December 31, 2018” and add in its place everywhere it
appears the date “December 31, 2024” in the following places:

a. Section 36.3(a), (c), (d) introductory text, and (e);
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b. Section 36.123(a)(5) and (6);
c. Section 36.124(c) and (d);

d. Section 36.125(h) and (i);

e. Section 36.126(b)(6), (c)(4), (€)(4), and (H)(2);
f. Section 36.141(c);

g. Section 36.142(c);

h. Section 36.152(d);

i. Section 36.154(g);

J- Section 36.155(b);

k. Section 36.156(c);

1. Section 36.157(b);

m. Section 36.191(d);

n. Section 36.212(c);

0. Section 36.214(a);

p. Section 36.372;

g. Section 36.374(b) and (d);

r. Section 36.375(b)(4) and (5);

s. Section 36.377(a) introductory text, (a)(1)(ix), (a)(2)(vii), (a)(3)(vii), (a)(4)(vii); (a)(5)(vii),
and (a)(6)(vii);

t. Section 36.378(b)(1);

u. Section 36.379(b)(1) and (2);
v. Section 36.380(d) and (e);

w. Section 36.381(c) and (d); and

x. Section 36.382(a).
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APPENDIX B
Final Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),! the
Commission has prepared this Final Regulatory Flexibility Analysis (FRFA) on the possible significant
economic impact on small entities by this Report and Order (Order).> An Initial Regulatory Flexibility
Analysis (IRFA) was incorporated into the Further Notice of Proposed Rulemaking.?> The Commission
sought written public comment on the proposals in this rulemaking proceeding, including comment on the
IRFA.* The Commission did not receive comments on the IRFA.

A. Need for, and Objectives of, the Order

2. The Commission’s Part 36 jurisdictional separations rules originated more than 30 years
ago when the Commission and its State counterparts used costs to set rates, and the rules were designed to
help prevent local exchange carriers (LECs) from recovering the same costs from both the interstate and
intrastate jurisdictions.’ In 1997, the Commission initiated a proceeding to comprehensively reform those
rules in light of the statutory, technological, and marketplace changes that had affected the
telecommunications industry.® In 2001, the Commission, pursuant to a recommendation by the Federal-
State Joint Board on Jurisdictional Separations (Joint Board), froze the Part 36 separations rules for a
five-year period beginning July 1, 2001, or until the Commission completed comprehensive separations
reform, whichever came first.” The Commission has extended the freeze seven times, with the most
recent extension set to expire on December 31, 2018.8 This impending deadline compels the Commission
to make a choice between extending the freeze further or allowing long-unused separations rules to take
effect on January 1, 2019.

3. The Commission finds that permitting the freeze to expire would impose significant
burdens on rate-of-return carriers that would far exceed the benefits, if any, of requiring those carriers to
comply with rules that they have not implemented since 2001. Accordingly, this Order extends for up to
six years the freeze of Part 36 category relationships and jurisdictional cost allocation factors that the
Commission adopted in the 2001 Separations Freeze Order and subsequently extended until December
31, 2018. This additional extension will begin upon publication of the Order in the Federal Register, and
will continue until the earlier of December 31, 2024, or the completion of comprehensive reform of the
Part 36 jurisdictional separations rules.

4. Also, in the 2001 Separations Freeze Order, the Commission granted rate-of-return
carriers a one-time option to freeze their category relationships. Carriers that chose to freeze their
category relationships in 2001 assign costs within Part 32 accounts to categories using their separations

I See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601-12, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996, Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

2 See 5 U.S.C. § 604.

3 Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Notice of
Proposed Rulemaking, FCC 18-99, Appx. B (2018).

4 Id. at Appx. C, para. 4.
547 CFR Part 36.

6 See Jurisdictional Separations Reform and Referral to the Federal-State Joint Board, CC Docket No. 80-286,
Notice of Proposed Rulemaking, 12 FCC Red 22120, 22126, para. 9 (1997).

7 Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report and
Order, 16 FCC Rcd 11382, 11393-408, paras. 18-55 (2001) (2001 Separations Freeze Order).

8 Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286, Report and
Order, 32 FCC Red 4219 (2017).

Page 107 of Total
(Pag ) 12/%7



USCA Case #19-1085  Document #1798290 Filed: 07/22/2019  Page 30 of 238

Federal Communications Commission FCC 18-182

category relationships from 2000. Consequently, these companies are still separating their costs based on
the technologies and services that were in place in 2000, instead of being able to adjust the amounts
assigned to separations categories to reflect the current network costs and services.

5. In the Rate-of-Return Business Data Services Order, the Commission allowed carriers
subject to the category relationships freeze that receive model-based and other forms of fixed high-cost
support and elect incentive regulation for business data services to opt out of that freeze and update their
category relationships.® In this Order, the Commission grants all other rate-of-return carriers operating
under that freeze the opportunity to opt out of it—enabling carriers to better recover network upgrade
costs from ratepayers that benefit from those upgrades and to take greater advantage of universal service
programs that incent broadband deployment.

B. Summary of Significant Issues Raised by Comments in Response to the IRFA

6. There were no comments that specifically addressed the proposed rules and policies
presented in the IRFA that was part of the Further Notice.

C. Response to Comments by the Chief Counsel for Advocacy of the Small Business
Administration

7. Pursuant to the Small Business Jobs Act of 2010,'° which amended the RFA, the
Commission is required to respond to any comments filed by the Chief Counsel of the Small Business
Administration (SBA), and to provide a detailed statement of any change made to the proposed rules as a
result of those comments. The Chief Counsel did not file any comments in response to the proposed rules
in this proceeding.

D. Description and Estimate of the Number of Small Entities to Which Rules May
Apply

8. The RFA directs agencies to provide a description of, and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules, if adopted.!! The RFA generally
defines the term “small entity” as having the same meaning as the terms “small business,” “small
organization,” and “small governmental jurisdiction.”'? In addition, the term “small business” has the
same meaning as the term “small business concern” under the Small Business Act.’* A “small business
concern” is one which: (1) is independently owned and operated; (2) is not dominant in its field of

9 Regulation of Business Data Services for Rate-of-Return Local Exchange Carriers, WC Docket No. 17-144,
Report and Order, Further Notice of Proposed Rulemaking, and Second Further Notice of Proposed Rulemaking,
FCC 18-146, 20-25, paras. 45-59 (rel. Oct. 24, 2018). Those carriers include rate-of-return carriers that receive
support based on the Alternative-Connect America Cost Model (A-CAM carriers), rate-of-return carriers that
receive fixed support under the Commission’s Alaska Plan, price cap affiliated rate-of-return carriers receiving
support based on the Connect America Cost Model (CACM), and rate-of-return carriers that accept future offers of
A-CAM support. Id. at 2 n.1. In that proceeding, the Commission also provided carriers subject to the category
relationships freeze that accept future offers of A-CAM support or otherwise transition away from legacy support
mechanisms and elect incentive regulation the opportunity to opt out of that freeze. Id. at 20, para. 45.

105U.S.C. § 604(a)(3).
11 See 5 U.S.C. § 603(b)(3).
12 See 5 U.S.C. § 601(6).

13 See 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.” 5 U.S.C. § 601(3).

Page 108 of Total
(Pag ) 17%%8



USCA Case #19-1085  Document #1798290 Filed: 07/22/2019  Page 31 of 238

Federal Communications Commission FCC 18-182

operation; and (3) satisfies any additional criteria established by the SBA.!* Nationwide, there are a total
of approximately 27.9 million small businesses, according to the SBA.'3

9. Incumbent Local Exchange Carriers. The rules adopted in this Order affect the tariffed
rates for interstate regulated services for incumbent LECs. Neither the Commission nor the SBA has
developed a small business size standard specifically for providers of incumbent local exchange services.
The closest applicable size standard under the SBA rules is for Wired Telecommunications Carriers.!
Under the SBA definition, a carrier is small if it has 1,500 or fewer employees.!” According to the FCC’s
Telephone Trends Report data, 1,307 incumbent LECs reported that they were engaged in the provision
of local exchange services.!® Of these 1,307 carriers, an estimated 1,006 have 1,500 or fewer employees
and 301 have more than 1,500 employees.!® Consequently, the Commission estimates that most
incumbent LECs are small entities that may be affected by the rules and policies adopted in this
proceeding.

10. We have included small incumbent LECs in this RFA analysis. As noted above, a “small
business” under the RFA is one that, inter alia, meets the pertinent small business size standard (e.g., a
telephone communications business having 1,500 or fewer employees), and “is not dominant in its field
of operation.”?® The SBA’s Office of Advocacy contends that, for RFA purposes, small incumbent LECs
are not dominant in their field of operation because any such dominance is not “national” in scope.?!
Because our proposals concerning the Part 36 rules will affect all incumbent LECs, some entities
employing 1,500 or fewer employees may be affected by the rule changes adopted in this Order. We have
therefore included small incumbent LECs in this RFA analysis, although we emphasize that this RFA
action has no effect on the Commission’s analyses and determinations in other, non-RFA contexts.

E. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements
11. None. Carriers are not required to unfreeze their category relationships. Even if they

choose to do so, affected carriers may adjust their category relationships in cost studies that generally are
conducted prior to filing tariffed rates.

F. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

12. The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its proposed approach, which may include (among others) the following four alternatives:
(1) the establishment of differing compliance and reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or simplification of

14 See 15 U.S.C. § 632.

15 See SBA, Office of Advocacy, Frequently Asked Questions about Small Business 1 (2016), https://www.sba.gov/
sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf.

16 See 13 CFR § 121.201, NAICS code 513310.
17 See 13 CFR § 121.201, NAICS code 517110.

18 See Federal Communications Commission, Wireline Competition Bureau, Industry Analysis and Technology
Division, Trends in Telephone Service, Tbl. 5.3 (Sept. 2010).

19 See id.
20 See 5 U.S.C. § 601(3).

21 See Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to Chairman William E. Kennard, FCC (filed
May 27, 1999). The Small Business Act contains a definition of “small business concern,” which the RFA
incorporates into its own definition of “small business.” 15 U.S.C. § 632(a); 5 U.S.C. § 601(3). SBA regulations
interpret “small business concern” to include the concept of dominance on a national basis. 13 CFR § 121.102(b).
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compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
than design, standards; and (4) an exemption from coverage of the rule, or part thereof, for small
entities.?

13. The jurisdictional freeze has eliminated the need for all incumbent LECs, including
incumbent LECs with 1,500 employees or fewer, to complete certain annual separations studies that
otherwise would be required by the Commission’s rules. Thus, an extension of this freeze avoids
increasing the administrative burden of regulatory compliance for rate-of-return incumbent LECs,
including small incumbent LECs.

14. Presently, rate-of-return carriers in a limited number of study areas operate under the
category relationships freeze. When the Commission granted rate-of-return carriers the opportunity to
elect the category relationships freeze, it specified the freeze would be an interim, “transitional measure”
lasting no more than five years.>> But, the freeze has now lasted 17 years, and carriers that elected it are
prohibited from withdrawing from that election.* In this Order, the Commission grants affected carriers
the opportunity to voluntarily opt out of this freeze, rather than requiring carriers to do so. The
Commission recognizes that the size, cost structures, and investment patterns of these carriers vary
widely, and therefore enables an individual carrier to decide for itself whether the economic benefits of
unfreezing its category relationships outweigh any costs. The Commission therefore certifies that this
Order will not have a significant economic impact on a substantial number of small entities.

G. Federal Rules that May Duplicate, Overlap, or Conflict with the Final Rules
15. None.
H. Report to Congress

16. The Commission will send a copy of the Order, including this FRFA, in a report to be
sent to Congress and the Government Accountability Office pursuant to the Small Business Regulatory
Enforcement Fairness Act of 1996.2° In addition, the Commission will send a copy of the Order,
including the FRFA, to the Chief Counsel for Advocacy of the Small Business Administration. A copy of
the Order and FRFA (or summaries thereof) will also be published in the Federal Register.2¢

22 See 5 U.S.C. § 603(c)(1)-(4).

22001 Separations Freeze Order, 16 FCC Red at 11383, 11392, paras. 2, 17.

24 See 47 CFR § 36.3 (carriers electing the category relationships freeze are not eligible to withdraw their elections).
35 U.S.C. § 801(a)(1)(A).

26 See id. § 604(b).
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STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286.

With the expiration of the current separations freeze rapidly approaching, and no consensus by
the Federal-State Joint Board on how to pursue longer-term reform, our action today provides critical
stability to the shrinking number of rate-of-return carriers subject to the jurisdictional separations rules.
Certainly, it makes much more sense to spend the Commission’s time and resources on substantive work
than on repeated freeze extensions, and that is why I sought a much longer extension. However, I am
willing to agree to Commissioner Carr’s request for a reduced extension and look forward to his active
participation on coming projects. It should be widely-recognized that the need for comprehensive reform
has become increasingly irrelevant in view of technological and regulatory obsolescence, and that the
separations rules may ultimately become defunct by the time the six-year extension lapses. Therefore, the
Joint Board will likely consider certain discrete changes, such as eliminating unnecessary recordkeeping
requirements, that would be helpful and achievable in the near-term.

I also appreciate that the State Members of the Joint Board have weighed in by voicing their
support for the Commission’s plan for a six-year freeze extension and an opt-out opportunity for carriers
whose category relationships have been frozen since 2001. As Joint Board Chair, I am committed to
working with State Members, and I am grateful that we are on the same page on this item. However, to
be clear, the State Members’ letter was in no way a necessary precondition for adopting this Report and
Order. The Commission has full statutory authority to extend the current separations freeze in the
absence of a new Joint Board referral, and the item gives no indication that new precedent has been
established otherwise.
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STATEMENT OF
COMMISSIONER BRENDAN CARR

Re: Jurisdictional Separations and Referral to the Federal-State Joint Board, CC Docket No. 80-286.

“Jurisdictional separations” is not a phrase one hears very often these days. In many ways, these
rules are a remnant of a bygone era where monopolies dominated the market for local telephone exchange
service. The telecom marketplace of today bears little resemblance to that world. Yet for a subset of
carriers, the jurisdictional separations process still matters.

Since 2001, the Commission has frozen the separations rules to ensure stability for small, rate-of-
return carriers and to give the Federal-State Joint Board the opportunity to pursue substantive separations
reform. We have extended that freeze every few years ever since — an extension process that consumes
resources and can detract time and attention away from efforts to complete broader and substantive
reforms. With the most recent extension of the freeze due to expire on December 31, the Commission
must again tackle how best to move forward.

I approached this most recent round with the goal of reaching common ground with my
hardworking colleagues here on the Commission and our State counterparts, including those we serve
with on the Joint Board. I appreciated the chance to hear directly from my fellow Joint Board members
and learn from their perspectives. During this process, the State members of the Joint Board shared with
me their concerns about the impact that a long-term extension would have on the prospect for substantive
separations reform. So I appreciate that my fellow federal Joint Board Member, Commissioner O’Rielly,
was willing to work with me to reach a compromise. In fact, the agreement we reached now aligns with
the input provided by our State counterparts in this proceeding.

I want to thank the State members of the Joint Board for their input. I appreciated the opportunity
to work with them through this process. And I look forward to continuing to work collaboratively with
them on policies that will help bring more broadband to more Americans.
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STATUTES

FEDERAL STATUTES
5 U.S.C. §551
§551. Definitions
For the purpose of this subchapter-
(1) “agency” means each authority of the Government of the United States,
whether or not it i1s within or subject to review by another agency, but does
not include-

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United
States;

(D) the government of the District of Columbia;
or except as to the requirements of section 552 of this title-

(E) agencies composed of representatives of the parties or of
representatives of organizations of the parties to the disputes determined by
them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or in
occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of
title 12; subchapter II of chapter 471 of title 49; or sections 1884, 1891—
1902, and former section 1641(b)(2), of title 50, appendix; 1

(2) “person” includes an individual, partnership, corporation, association, or
public or private organization other than an agency;

(3) “party” includes a person or agency named or admitted as a party, or
properly seeking and entitled as of right to be admitted as a party, in an
agency proceeding, and a person or agency admitted by an agency as a party
for limited purposes;

(4) “rule” means the whole or a part of an agency statement of general or
particular applicability and future effect designed to implement, interpret, or
prescribe law or policy or describing the organization, procedure, or practice
requirements of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reorganizations
thereof, prices, facilities, appliances, services or allowances therefor or of
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valuations, costs, or accounting, or practices bearing on any of the
foregoing;

(5) “rule making” means agency process for formulating, amending, or
repealing a rule;

(6) “order” means the whole or a part of a final disposition, whether
affirmative, negative, injunctive, or declaratory in form, of an agency in a
matter other than rule making but including licensing;

(7) “adjudication” means agency process for the formulation of an order;

(8) “license” includes the whole or a part of an agency permit, certificate,
approval, registration, charter, membership, statutory exemption or other
form of permission;

(9) “licensing” includes agency process respecting the grant, renewal, denial,
revocation, suspension, annulment, withdrawal, limitation, amendment,
modification, or conditioning of a license;

(10) “sanction” includes the whole or a part of an agency-

(A) prohibition, requirement, limitation, or other condition affecting
the freedom of a person;

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of property;

(E) assessment of damages, reimbursement, restitution, compensation,
costs, charges, or fees;

(F) requirement, revocation, or suspension of a license; or

(G) taking other compulsory or restrictive action;

(11) “relief” includes the whole or a part of an agency-

(A) grant of money, assistance, license, authority, exemption,
exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege, exemption, or
exception; or

(C) taking of other action on the application or petition of, and
beneficial to, a person;
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(12) “agency proceeding” means an agency process as defined by
paragraphs (5), (7), and (9) of this section;

(13) “agency action” includes the whole or a part of an agency rule, order,
license, sanction, relief, or the equivalent or denial thereof, or failure to act;
and

(14) “ex parte communication” means an oral or written communication not
on the public record with respect to which reasonable prior notice to all
parties is not given, but it shall not include requests for status reports on any
matter or proceeding covered by this subchapter.
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5 U.S.C §702

§702. Right of review

A person suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a relevant
statute, is entitled to judicial review thereof. An action in a court of the
United States seeking relief other than money damages and stating a claim
that an agency or an officer or employee thereof acted or failed to act in an
official capacity or under color of legal authority shall not be dismissed nor
relief therein be denied on the ground that it is against the United States or
that the United States is an indispensable party. The United States may be
named as a defendant in any such action, and a judgment or decree may be
entered against the United States: Provided, That any mandatory or
injunctive decree shall specify the Federal officer or officers (by name or by
title), and their successors in office, personally responsible for compliance.
Nothing herein (1) affects other limitations on judicial review or the power
or duty of the court to dismiss any action or deny relief on any other
appropriate legal or equitable ground; or (2) confers authority to grant relief
if any other statute that grants consent to suit expressly or impliedly forbids
the relief which is sought.
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5 U.S.C. §706

§706. Scope of review

To the extent necessary to decision and when presented, the reviewing court
shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the terms
of an agency action. The reviewing court shall-

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an agency
hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be taken of
the rule of prejudicial error.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)
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28 U.S.C. §2342

§2342. Jurisdiction of court of appeals

The court of appeals (other than the United States Court of Appeals for the
Federal Circuit) has exclusive jurisdiction to enjoin, set aside, suspend (in
whole or in part), or to determine the validity of-

(1) all final orders of the Federal Communication Commission made
reviewable by section 402(a) of title 47,

(2) all final orders of the Secretary of Agriculture made under chapters 9 and
20A of title 7, except orders issued under sections 210(e), 217a, and 499g(a)
of title 7;

(3) all rules, regulations, or final orders of-

(A) the Secretary of Transportation issued pursuant to section 50501,
50502, 56101-56104, or 57109 of title 46 or pursuant to part B or C of
subtitle IV, subchapter III of chapter 311, chapter 313, or chapter 315 of title
49; and

(B) the Federal Maritime Commission issued pursuant to section 305,
41304, 41308, or 41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy Commission made reviewable by
section 2239 of title 42;

(5) all rules, regulations, or final orders of the Surface Transportation Board
made reviewable by section 2321 of this title;

(6) all final orders under section 812 of the Fair Housing Act; and
(7) all final agency actions described in section 20114(c¢) of title 49.

Jurisdiction is invoked by filing a petition as provided by section 2344 of
this title.
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28 U.S.C. §2344
§2344. Review of orders; time; notice; contents of petition; service
On the entry of a final order reviewable under this chapter, the agency shall
promptly give notice thereof by service or publication in accordance with its
rules. Any party aggrieved by the final order may, within 60 days after its
entry, file a petition to review the order in the court of appeals wherein
venue lies. The action shall be against the United States. The petition shall
contain a concise statement of-

(1) the nature of the proceedings as to which review is sought;

(2) the facts on which venue is based;

(3) the grounds on which relief is sought; and

(4) the relief prayed.

The petitioner shall attach to the petition, as exhibits<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>